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On 23 September 2008, pursuant to the first meeting of the SWG at St Petersburg, Florida,
from 15 to 18 September 2008, | presented a progress report which was circulated to
Commissioners. Together with its 7 annexes, the progress report documented, in a fairly
comprehensive manner, the background and context of the establishment of the SWG as well
as the progress accomplished at the St Petersburg meeting. Accordingly, for ease of reference
and in order to avoid duplication, the progress report is attached to the current one, which
takes up where the earlier one left off.

The SWG met for a second time at Cambridge, United Kingdom, from 8 to 10 December
2008. SWG members attempted to build on the progress made at St Petersburg, where
delegations had begun to explore the elements that might be included in a hypothetical core
package or packages on the future of the IWC and how they might be combined. On this
basis, following extensive discussion in the SWG, a first attempt was made to reflect in
writing the outlines of a package for consideration by the Commission as a whole. This took
the form of a six-page paper including a table, titled “Draft Chairs’ Non-Paper on Future of
the IWC.” While the Chairs — IWC Chairman William Hogarth and myself — take
responsibility for it, consultations with many delegations contributed to shaping it.

Further consultations and comments received from SWG members contributed greatly to the
subsequent refinement and revision of the Non-Paper, which is attached under the title
“Chairs’ suggestions on the Future of the IWC,” dated 2 February 2009.

The ‘suggestions’ paper is largely self-explanatory. It contains a two-stage approach to
defining the future course of the IWC. It does not purport to reflect agreement, even among a
limited number of members of the SWG, nor should it be seen as a final proposal for action
by the IWC. Indeed, the suggestions and options outlined for consideration are not written in
the form of the Schedule changes that many of the ideas that it contains would require for
implementation, critical numbers remain to be filled, and choices need to be made as between
options. Those choices and the determination of those numbers will have to be made when the
time comes. In the meantime, the Chairs’ Suggestions are a snapshot of a work in progress
which Chairman Hogarth and | believe points in the direction of what might be an overall
solution to the core issues.

We are fully aware of the danger that circulation of these suggestions entails, even though we
have studiously avoided taking sides in a highly polarized debate that has been raging for
years. Our approach is eminently practical in nature. If it is followed it will require
compromise, possibly painful, by all concerned which we devoutly hope they will be willing
to make for the sake of the conservation of whale populations and “the continued relevance
and credibility of the Commission as an effective global conservation and management body
at a time when there is a growing need for enhanced international cooperation” — as we say in
the opening of the Chairs’ Suggestions.
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As it has been stated at the outset of this process, the goal is consensus. It follows that nothing
is agreed until everything is agreed. It is in this spirit that we hope that the Commission, at the
intersessional meeting in Rome in March 2009, will encourage the continuation of the efforts
of the SWG so as to position IWC61 to take the momentous decisions that are required.

I should note in closing that, strictly speaking, the Commission has requested, and it has the
right to expect, a report of the SWG as such. However, the SWG has devoted the time allotted
to it entirely to the substance of the mandate with which it was charged. This is therefore not a
report of the SWG as such. It represents merely the SWG chairman’s narrative and
assessment of where the work of the SWG stands at present, and of no-one else except where
this is so indicated.

2 February 2009
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Appendix 1
Chairs’ Suggestions on the Future of the International Whaling Commission
Preamble

WHAT IS AT STAKE: The international whaling régime as embodied in the International
Convention for the Regulation of Whaling (ICRW) is at a crossroads, beset by seemingly
fundamental disagreements between Contracting Governments as to its nature and purpose.
The future course of the IWC needs to be defined by broad agreement; failure to do so could
compromise not only the conservation status of whale populations but also the continued
relevance and credibility of the Commission as an effective global conservation and
management body at a time when there is a growing need for enhanced international
cooperation.

These considerations have led the IWC to embark on an intensive process directed toward
determining the future of the IWC starting in 2007. It became clear that, despite important
differences, there are several commonly held views, including:

(1) the recognition of the IWC as a primary international body with responsibility for
the global conservation and management of whales;

(2) a strong belief in maintaining healthy populations of whales and especially in the
restoration of severely reduced populations; and

(3) acknowledgement of the IWC’s Scientific Committee as the world’s foremost
authority on cetacean biology, ecology and management science.

This common ground and the improved climate in the work carried out so far provides a basis
for overcoming potential gridlock.

THE FUTURE OF THE IWC PROCESS: At IWC/60, the Commission identified 33
issues which need to be considered in developing a package or packages regarding the future
of the IWC. It also created a Small Working Group with the mandate of developing “a
package or packages for review by the Commission” in order to assist it “to arrive at a
consensus solution to the main issues it faces.” At an early stage, the Small Working Group
divided the 33 issues into two categories: (a) controversial issues that need to be addressed in
the short term, i.e. those that if not addressed in the short term may fail to alter the status quo
or even result in an irreparable break in the system via the withdrawal of governments from
the Convention; and (b) issues which are non controversial or less controversial and which, if
left unresolved, would not prevent a package being agreed concerning category (a), provided
that a mechanism exists or can be established to address them. These are primarily but not
exclusively scientific and administrative issues.

C:\Intersessional Meeting March 2009\IWC-M09-4 3 02/02/09



IWC/M09/4

THE APPROACH

The Small Working Group has been working on the principle that nothing is agreed until
everything is agreed. It has further agreed that in developing packages for consideration, they
must:
e Provide for the long-term sustainability of stocks based on best available science;
e Provide for the recovery of depleted or endangered stocks based on the best available
science;
e Be perceived as balanced by all parties;
e Provide procedures for reviewing and where necessary improving governance practices
within the IWC.

Of the 13 issues allocated to category (a), i.e. those that must be addressed immediately, it has
proven particularly difficult to identify a single way forward regarding three issues. These are (1)
Japanese small-type coastal whaling, (2) special permit whaling, and (3) sanctuaries. It is
recognized that agreement on these issues is inter-related; e.g. it will not be possible to reach
agreement on coastal whaling without agreement on research whaling under special permit and
vice-versa. The question of where regulations would apply — i.e. sanctuaries — cuts across both. It
is anticipated that under any result, the total number of whales killed will be reduced during the
next five years.

Given the complexity of the numerous political, administrative and scientific issues to be
addressed, the paper proposes a two-stage approach to their resolution. The first stage consists of
short-term solutions which, it is hoped, the Commission could agree on no later than June 2009,
which would last for a 5-year period — referred to hereafter as the “interim period.” It should be
noted that, although several of the proposed resolutions to identified issues will be ad hoc and
short term in nature, they have been developed in a precautionary manner and are consistent with
the management objectives of the ICRW. During the interim period, long-term solutions relating
to the governance and future functioning of the IWC are to be developed to be put in place at the
end of the interim period, when the second stage begins. These would incorporate well-developed
policies as well as full testing of management protocols using computer simulations following
approaches pioneered by the Scientific Committee.

No agreement should be construed as signifying agreement by any party with each of its details.
Rather the impact of the conservation and management measures proposed for the interim period -
in addition to reducing the number of whales killed - has the overarching purpose of strengthening
the conservation and management mandates of the IWC.

Based on the above, and contingent on an agreement regarding the set of issues on which
immediate action is required and a process to address long-term governance in the IWC over the
next five years, it is proposed by the Chairs that Contracting Governments should agree to the
following:

Stage 1: Items requiring immediate action

Element 6: JAPANESE SMALL TYPE COASTAL WHALING

An interim quota for “O” stock common minke whales in Japanese coastal waters for a five year
period would be implemented, having regard to the unique circumstances that exist for four
Japanese coastal communities. This whaling would be managed, consistent with the advice of the
Scientific Committee, under a Schedule amendment that would last for 5 years. The Scientific
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Committee would provide interim advice concerning the total removals of O and J stock common
minke whales. The advice would be provided under the following two scenarios: a) constant
catches for 5 years and 0 thereafter, b) constant catches for 5 years with the same level of catches
thereafter.

Any direct take of J-stock animals must be identified and included with J-stock animals taken as
bycatch in commercial fisheries, and managed according to the recommendations of the Scientific
Committee. No more than a total of five vessels from Taiji, Abashiri, Ayukawa and Wada would
be used, all trips must be day trips, and monitoring, control and enforcement methods must be
identified and implemented. All meat would be locally consumed. In accordance with the
Schedule, annual reports would be submitted to the IWC for each year’s hunt identifying the
number of whales taken, the position of capture, the species taken and locations where whales are
landed. Arrangements would be made for the Secretariat to verify the composition of total
removals regarding J- and O- stock animals.

Element 23: RESEARCH UNDER SPECIAL PERMIT

This issue was one of the most contentious discussed by the Small Working Group. Many
countries remained opposed to whaling under special permit. Various approaches have been
suggested, including elimination, bringing it under the control of IWC and using a Code of
Conduct. However, in the spirit of trying to reach a consensus on measures to improve the
performance of the IWC, a significant reduction in the number of whales taken under special
permit during the interim period is proposed; during that period the issue will be addressed further
with a view to seeking a long-term arrangement. Such a proposal should in no way be interpreted
as meaning that countries who are opposed to special permit whaling are thereby endorsing it;
they might prefer to view it as a step in the process of reducing the number of whales taken while
negotiations continue on the future of the IWC.

Based on discussions, the following options are proposed:

Option 1:
(1) For the next five years, a phase-out of special permit whaling of Antarctic minke whales
in the Southern Ocean would occur, where takes of minke whales in the Southern Ocean
would be reduced by 20% in the first year and each year thereafter to reach zero by year 5.
(2) No takes of humpback or fin whales in the Southern Ocean.
(3) All removal levels would be reviewed by the Scientific Committee and consistent with its
recommendations.

Or,

Option 2:

(1) for the next five years, an annual limit of x Antarctic common minke whales and y fin
whales is established in the Southern Ocean associated with JARPA 11 research, pending
interim advice from the Scientific Committee regarding the sustainability of these removal
levels.

(2) It is anticipated, pending advice from the Scientific Committee on sustainability, that in
the western North Pacific as part of JARPN Il research, ww O-stock common minke
whales, xx sei whales, yy Brydes and zz sperm whales will be harvested annually.

Concerning the conduct of research under special permit, the Commission adopted a new
approach (Annex P) at the Santiago meeting. The Scientific Committee will continue to use this
approach for the review of existing and new research programmes. Member nations will take
account of recommendations from the Scientific Committee regarding the experimental design.
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During the 5-year interim period the Commission will address all issues pertaining to Article VIII.
Of special importance are the issues of where special permit whaling would be allowed (i.e.
whether special permit whaling should be allowed in designated sanctuaries), the long term
purpose or need for special permit whaling, and monitoring and compliance protocols.

Element 27: SANCTUARIES

A South Atlantic Sanctuary should be established for an initial period of five years. The boundary
for this sanctuary would take into account the interests of coastal range states. A 3.’s majority
vote of the IWC would be required to extend this designation beyond the interim period.

Element 33: WHALEWATCHING/NON-LETHAL USE

The IWC recognizes non-lethal use of whales as a management option for coastal States. The
IWC will address its scientific, conservation, and management aspects through its appropriate
bodies.

(2) Stage 2: items requiring action during the five-year interim period

Element 2: ANIMAL WELFARE
There is agreement among IWC members that animal welfare is an important issue for the IWC.

During the meeting of the Small Working Group in Florida in September 2008, a number of
issues on this Element requiring resolution were identified (see Annex) but there had been
insufficient time to refine them or discuss them thoroughly. These issues should be clarified and
resolved during the interim period.

Element 3: BYCATCH

During the meeting of the Small Working Group in Florida in September 2008, a number of
issues on this Element requiring resolution were identified (see Annex) but there had been
insufficient time to refine them or discuss them thoroughly. These issues should be clarified and
resolved during the interim period.

Element 7: COMMERCIAL WHALING MORATORIUM

For the interim period, the moratorium will remain in effect without prejudice to the positions of
Contracting Governments.

Element 8: COMPLIANCE AND MONITORING

During the meeting of the Small Working Group in Florida in September 2008, three specific
issues pertaining to Element 8 were identified (see Annex). These should be addressed during the
interim period together with the relationship between Element 8 and the RMS element (#25).
Monitoring must include a Vessel Monitoring System, a transparent DNA registry and a catch
documentation scheme. Some other long-term compliance and monitoring issues will be
addressed under governance discussions during the interim period.

Element 11: CONVENTION (PURPOSE OF)

This is a complex issue to be addressed during the interim period. The primary issue is to address
whether the Convention requires amendment to reflect the changes in concerns and priorities,
dispute mechanisms and approaches to ocean governance relevant to the IWC that have occurred
since the Convention came into force.
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Element 21: OBJECTIONS AND RESERVATIONS

This Element has particular significance in relation to Element 25 (RMS). It will be addressed
during the interim period. One possible way forward is the approach used by the North West
Atlantic Fisheries Organization where a revised objection procedure was agreed in the context of
a revision of the agreement establishing the organisation. Annual harvest levels associated with
whaling under an objection will be consistent with advice from the Scientific Committee.

Element 31: SMALL CETACEANS
This is a longer-term issue that should be addressed during the interim period.

During the meeting of the Small Working Group in Florida in September 2008, a number of
issues on this Element requiring resolution were identified (see Annex) but there had been
insufficient time to refine them or discuss them thoroughly. These issues should be clarified and
resolved during the interim period.

During the interim period, the IWC will continue its current practice of the Scientific Committee
providing advice to coastal states regarding the status of small cetaceans in their waters.
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ANNEX

Issues identified by the SWG in September 2008 that need to be addressed regarding
animal welfare, bycatch, compliance and monitoring, the Revised Management
Procedure, the Revised Management Scheme and small cetaceans

Element 2: ANIMAL WELFARE
Issues identified that need to be resolved during the five year interim period include the
following (in no particular order and may overlap):

(@  whether it falls within IWC’s mandate;

(b)  whether reporting of animal welfare data from whale hunts should be voluntary or
mandatory;

(c) the relationship with the RMS, including whether the provision of data should be
mandatory and whether minimum conditions should be set under which whales could
be killed,;

(d) the perception of some that data provided from whale hunts are used in a negative
manner rather than being used for constructive discussion on how to improve killing
methods;

(e)  whether the focus should not just be on welfare issues associated with whale hunting,
but also associated with other anthropogenic factors (e.g. entanglement, strandings).

Element 3: BYCATCH
Issues that have been identified that need to be resolved during the five year interim period
include the following (in no particular order and may overlap):

(@ whatis IWC’s role with respect to bycatch of large whales and small cetaceans
(relates to item 30 — small cetaceans)?

(b)  given that work is already ongoing within IWC in relation to inter alia mitigation,
assessment of the scale of bycatch and improved reporting, should more be done?

(c) commercialisation of bycaught animals;

(d)  management advice for large whales in the absence of an approved RMS but with
ongoing anthropogenic takes from multiple sources (including bycatch)

(e)  Co-operation with regional agreements and bodies that also deal with cetacean
bycatch.

Element 8: COMPLIANCE AND MONITORING
Issues that have been identified that need to be resolved during the five year interim period
include the following (in no particular order and may overlap):

(@  Whether it is necessary to develop a list of ‘serious’ infractions (i.e. infractions, which
if they occur, would have an immediate implication with respect to ongoing whaling
operations rather than being dealt with at the end of the season — e.g. see
IWC/57/RMS3);

(b)  To what extent, if any, the IWC should have a role in setting penalties and imposing
sanctions with respect to infractions;

(c)  Whether it is necessary to develop a formal dispute settlement mechanism that would
require amendment to the Convention.

This item links to Element 25: RMS.
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Element 24: REVISED MANAGEMENT PROCEDURE

Issues that have been identified that need to be resolved during the five year interim period
include the following (in no particular order and may overlap):

(@) Howl/if to incorporate into Schedule?

(b)  Tuning/protection levels (Commission has agreed values)

(c)  Need for update e.g. in light of alternative uses?

(d)  Mechanisms for revision (SC has process, Commission ultimately decides)

(e) Relationship with Sanctuaries?

Element 25: REVISED MANAGEMENT SCHEME

Issues that have been identified that need to be resolved during the five year interim period
include the following (in no particular order and may overlap):

(@  What elements are included (cross reference to most other elements) as part of RMS?
(b)  Relationship with moratorium

(c) Relationship with coastal whaling

(d) Elements of and details of compliance and monitoring scheme (progress has been

made on several elements but details remain)
(e)  Incorporation into Schedule (method and timing — see 21)

Element 31: SMALL CETACEANS

Longer term issue to be addressed during the 5-year interim period. During this period, the
IWC will continue its current practice of the Scientific Committee providing advice to coastal
states regarding the status of small cetaceans in their waters. Some issues that have been
raised (in no particular order and may overlap):

(@)  Are they fully covered under the Convention or not — degree of management
competence?

(b)  Level to which addressed in Commission and its subsidiaries (e.g. Scientific
Committee which does discuss small cetaceans through a standing sub-committee).

(c)  Whether it is appropriate to use Resolutions with respect to management of small
cetaceans and, if so, the nature of the language used (e.g. exhortation versus
condemnation)

(d) Relationship with regional agreements (co-operation exists at scientific level with e.g.
ASCOBANS and ACCOBAMS and CMS).
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Appendix 2

Progress Report on the September 2008 meeting of the Small Working Group (SWG) on
the Future of the International Whaling Commission
presented by Alvaro de Soto, SWG Chairman
St Petersburg, Florida, USA

1. The Small Working Group on the Future of the International Whaling Commission established at
IWC/60, in Santiago, Chile, met in St Petersburg, Florida, USA, from 15 to 18 September 2008. |
chaired the meeting at the request of the Chairman of the Commission, Dr William Hogarth. The
terms of reference for the SWG (Annex 1) require a report by the SWG. In the interest of allowing
as much time as possible for substantive discussions, it was agreed that instead of attempting to
put together a report for approval of the SWG at the meeting, | should submit, on my own
cognizance, the “brief progress report” foreseen in those terms of reference.

2. The Agenda of the meeting in St Petersburg is attached as Annex 2 and list of documents as
Annex 3. The SWG was attended by representatives of 26 Contracting Governments (see Annex
4), an unmistakable sign of the interest that the membership attaches to its work. It had before it a
list of 33 elements/issues considered of importance by members (see Table 1, Annex 1).

3. It was recognized at the outset that the size of the Group and the length of the list could hamper its
ability to efficiently discharge its primary task of developing *“a package or packages for review
by the Commission” in order to assist it “to arrive at a consensus solution to the main issues it
faces,” particularly having regard to the limited time available for the SWG to complete its work.
In order to rationalize its work, therefore, the SWG agreed to the approach described in the “Note
on SWG method of work™ attached as Annex 5.

4. On that basis and taking into account the background information provided in document
IWC/S08/SWG 3, the contributions of Contracting Governments contained in document
IWC/S08/SWG 4 (including the addenda) and the understanding that ‘nothing is agreed until
everything is agreed’, the SWG then proceeded to allocate the elements/issues in accordance with
the criteria specified in sub-paragraphs (a) and (b) of paragraph 8 of the Note — henceforth referred
to as Category (a) and Category (b) elements/issues. Succinct descriptions of the issues arising
under each element/issue allocated to Category (a) were developed. As for the 22 elements/issues
that fall under Category (b), an indication was provided of how the issues are either being
addressed or, if not, how they could be addressed’. The results of this exercise are contained,
respectively, in the “Outline of issues for Category (a) elements/issues” (Annex 6) and the
“Qutline of issues and mechanisms for progressing work on Category (b) elements/issues,”
(Annex 7). It is important to note that the breakdown agreed does not imply that the SWG believes
that some elements/issues are more important than others. Nor should the breakdown be so rigidly
interpreted as to mean that issues under one category cannot be raised when considering the other.
The division into these two categories should be understood primarily as a methodological step
without which the SWG’s work might prove quite unwieldy.

5. | believe it is fair to say that the discussion leading to the categorization of the elements, involving
as it did substantive considerations, helped to pave the way and set the tone for the initial
discussion of possible elements of a core package or packages for review by the Commission. In
the course of this discussion and throughout the meetings, delegations displayed a willingness to
explore and respect the positions of others. Many substantive issues were discussed, and useful
clarifications were provided, thus opening avenues that might usefully be pursued in the

! Some items, or aspects of them, appear in both categories, which accounts for the fact that the sum of items
under both categories exceeds the number of items in Table 1 of the terms of reference.
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continuing discharge of the SWG’s objective. The restraint that prevailed during the discussions,
coupled with agreement on the allocation of items between the two categories, significantly
contributed to the SWG’s constructive work.

6. On the basis of the categorization agreed and the identification of the main issues that should be
addressed, views were put forward on the elements that could be included (and how they might be
combined) in a hypothetical core package or packages concerning the future of the IWC.
Agreements would have to be sought within a range of options under each component of any
package(s). While it would be premature to speak of agreement as such on a package, and
significant differences remained, as was to be expected, as to how its components would be
characterized, there was little perceptible dissent regarding what those components, broadly
speaking, might be.

7. Inmy view, it would be detrimental to the prospects for success of the effort under way to attempt,
at this stage, a detailed narrative of what was a hypothetical discussion on the elements of a
possible package or package(s). | will therefore confine myself to report a broad understanding
that a possible package or packages for negotiation on the future of the IWC would involve the
following elements: commercial whaling and the moratorium; coastal whaling; RMP and RMS;
research under special permit and the role of IWC; compliance and monitoring (including
sanctions); sanctuaries; objections and reservations; whale watching and other non-lethal uses;
small cetaceans; and animal welfare.

8. | noted with particular appreciation the fact that delegations holding opposing viewpoints
explicitly accepted that in order to obtain agreement on a package, it was necessary to provide
solutions not only in areas of concern to them but also in those that preoccupied others. This is a
further reflection of what appears to be an emerging willingness to accept that compromise is
required if the difficulties clouding the future of the IWC are to be overcome. | must add on a
concluding personal note that both the atmosphere and the substance of the meetings stood in
contrast to the IWC’s reputation for acrimony and intolerance.

9. Members of the SWG felt that the progress made offered a good basis for governments to make,
in the coming period, an assessment of progress and for consultations among them to take place.
Thus with a view to meeting the Commission’s request to the SWG to report five weeks in
advance of the intersessional meeting — likely to be held in the first trimester of 2009 — it was
agreed that another meeting of the SWG to build on the progress made should be held, tentatively,
in the second week of December 2008. In this context attention was drawn to the need to assist
delegations from developing countries which might face difficulties financing attendance at such
meetings.

23 September 2008
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Annex 1
Terms of Reference for the Small Working Group on the Future of the IWC

(from Annex B of IWC/60/24)

OBJECTIVES

To assist the Commission to arrive at a consensus solution to the main issues it faces (based on Table
1) and thus to enable it to best fulfil its role with respect to the conservation of whale stocks and the
management of whaling.

The working group’s primary task in this regard is to make every effort to develop a package or
packages for review by the Commission.

MEMBERSHIP

Membership of the working group will be representative in terms of e.g. views, geography and
economy. It will be assisted by the Secretariat in an ex officio capacity, providing scientific and
technical assistance as needed. A list of core members is attached, although any Commissioner may
attend meetings.

In conducting the business of the working group, members agree to:

(a) consult with those non-participating countries that it broadly represents — this will assist an
inclusive process;

(b) take into account the known general views of all countries that are not members of the
working group.

CHAIR

The Chair of the Commission will appoint a facilitator, one of the current experts® (based on their
availability) to chair the working group under the supervision of the Chair. This will allow the Chair
to intervene in the event that discussions reach an impasse.

MODE OF WORKING

The working group shall decide its own modus operandi at an initial meeting in Santiago. It will
include, email, conference calls and at least one meeting prior to an intersessional meeting of the
Commission. The level of confidentiality shall be such that it allows a free exchange of ideas within
the working group; meetings will be closed to observers. After any meetings, the working group will
develop a brief progress report to be circulated to the Commission. As noted above, members will be
free to (and should) consult with countries who are not members of the working group.

REPORTING

The working group will present a report on the results of its initial deliberations to the 2009
Intersessional Meeting of the Commission on the Future of IWC?; the report will be distributed at least
5 weeks before the Intersessional. Based upon discussions there, intersessional will direct the Working
Group to continue working on a possible package or packages and develop a final report that will be
distributed at least 5 weeks before IWC/61. The Chair of the Commission will report to all Contracting
Parties on the progress made at the 2009 Intersessional Meeting.

2 Professor Calestous Juma, Ambassador Raul Estrada-Oyuela and Ambassador Alvaro de Soto

® The Chair of the working group will consult with the Secretariat and the Advisory Group in establishing a date
for the intersessional meeting such that a decision can be taken on the dates by November 2008.
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Table 1
Elements/issues identified as being of importance to one or more Contracting Government in relation to the
future of IWC. These are in alphabetical order.

IWC/M09/4

1. | Advisory/Standing Committee or 18. Financial contribution scheme
Bureau — need for
2. | Animal welfare 19. Frequency of meetings
3. | Bycatch and infractions 20. Marine Protected Areas (MPAS)
4. | Climate change 21. Objections and reservations
5. | Civil society (involvement of) 22. Procedural issues — improvements to
6. | Coastal whaling (i.e. within EEZ) 23. Research under special permit
7. | Commercial whaling moratorium 24, Revised Management Procedure (RMP)
8. | Compliance and monitoring 25. Revised Management Scheme (RMS)
9. | Conservation Committee 26. Sanctions
10.| Conservation management plans 217. Sanctuaries
11.| Convention (purpose of) 28. Science — role of science and functioning of
Scientific Committee
12.| Co-operative non-lethal research 29. Secretariat — implications for role of/expertise
programmes
13.| Data provision 30. Small cetaceans
14.| Developments in ocean governance 31. Socio-economic implications
15.| Ecosystem-based approach to 32. Trade restrictions
management
16.| Environmental threats to cetaceans 33. Whalewatching/non-lethal use
17.| Ethics

Table 2 (revised?)
Contracting Governments who indicated their interest in participating in the small working group

1. Antigua & Barbuda 15. | Italy

2. Argentina 16. | Japan

3. Australia 17. | Korea, Republic of
4, Brazil 18. | Mexico

5. Cameroon 19. | Netherlands

6. Chile 20. | New Zealand

7. China 21. | Norway

8. Costa Rica 22. | Palau

9. Céote d’lvoire 23. | Panama

10. Czech Republic 24. | St. Kitts & Nevis
11. Denmark 25. | St. Lucia

12. Germany 26. | South Africa

13. France 27. | Sweden

14, Iceland 28. | USA

* This list shows membership of the SWG as of 15 September 2008 and is slightly changed from that given in
IWC/60/24. After IWC/60/24 was distributed, the UK withdrew from the Small Working Group and Germany
and Mexico indicated that they wished to join. Subsequently Céte d’Ivoire, the Czech Republic and Sts. Lucia

indicated that they wished to join the SWG.
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Annex 2
AGENDA

1. INTRODUCTORY ITEMS
1.1 Introductory remarks from the Chair of the Commission
1.2 Introductory remarks from the SWG Chair
1.3 Reporting
1.4  List of documents
1.5 Update on plans for the 2009 Intersessional Meeting of the Commission on the Future of
IWC
2. ADOPTION OF THE AGENDA
3. REVIEW OF DOCUMENTS

4. TOWARDS DEVELOPMENT OF A PACKAGE OR PACKAGES FOR REVIEW BY THE
COMMISSION

5. NEXT STEPS

5.1 Further work of the SWG
5.2 2009 Intersessional Meeting of the Commission on the Future of the IWC

6. OTHER BUSINESS
7. ADOPTION OF THE REPORT

8. CONCLUDING REMARKS

Annex 3

LIST OF MEETING DOCUMENTS

IWC/S08/SWG

[

Draft agenda

List of documents

3 An overview of the elements/issues identified as being of importance to one or
more Contracting Governments in relation to the future of the IWC (prepared by
the Secretariat)

4 Input from Contracting Governments on the 33 elements/issues identified as
being of importance to one or more Contracting Governments in relation to the
future of the IWC (prepared by the Secretariat)

4 Addendum: input from Costa Rica

4 Addendum 2: input from Mexico

5 Progress report on the work of the Intersessional Correspondence Group on
Scientific Committee Issues

5 Addendum: input from Denmark

N

Note that subsequent to the SWG meeting, Document IWC/S08/SWG has been revised to incorporate
the comments from Costa Rica and Mexico and other input subsequently provided from New Zealand.
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Antigua & Barbuda
Anthony Liverpool

Argentina
Javier Figueroa
Miguel Iniguez

Australia

Donna Petrachenko
Andrew McNee
David Dutton

Brazil
André Tenério Mourao
José Truda Palazzo

Cameroon
Baba Malloum Ousman

Chile
Cristian Maquieira

Costa Rica
Eugenia Arguedas

Cote d’Ivoire
Amvra Jeanson Djobo

Czech Republic
Pavla Hycova

Denmark
Ole Samsing

Germany

Monika Roemerscheidt
Thomas Borchers

Apologies

Annex 4

LIST OF PARTICIPANTS

France
Stephane Louhaur
Martine Bigan

Iceland
Stefan Asmundsson
Bjarni Sigtryggsson

Japan

Joji Morishita

Dan Goodman
Hideaki Okada
Kiyomi Hyoe

Korea, Republic of
Zang Geun Kim

Mexico
Lorenzo Rojas-Bracho
Damaso Luna

Netherlands
Maaike Moolhuijsen

New Zealand

Jan Henderson
Gerard van Bohemen
Mike Donoghue

Norway

Halvard Johanssen
Hild Ynnesdal
Petter Meier

Palau, Republic of
Victorio Uherbelau

IWC/M09/4

Panama
Deborah Siraze

St. Kitts & Nevis
Joseph Simmonds

St. Lucia
Vaughn Charles

South Africa
Herman Oosthuizen

Sweden
Bo Fernholm

USA

Doug DeMaster
Roger Eckert
John Field

Chair of the Commission
Bill Hogarth,

Cheri McCarty (assistant to
the Chair)

SWG Chair
Alvaro de Soto

Secretariat
Nicky Grandy
Greg Donovan

China and Italy, both members of the SWG, were unable to attend and sent their apologies.
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Annex 5

Note on SWG method of work
15 September 2008

1. The Terms of reference of the Small Working Group on the Future of the International Whaling
Commission (SWG) are set out in Annex B of IWC/60 /24. The goal is to assist the Commission “to
arrive at a consensus solution to the main issues it faces (based on Table 1) and thus to enable it to best
fulfill its role with respect to the conservation of whale stocks and the management of whaling.” The
primary task is to “make every effort to develop a package or packages” for review by the
Commission. It is expected to do so in time for consideration at IWC/61.

2. The case has been made that the IWC, and with it the international whaling management regime as
a whole (and the proper conservation of whale stocks), are in jeopardy due to fundamental
disagreements concerning what its purpose should be. Whether all members agree that the regime is in
peril or not is almost immaterial as long as some members believe this to be the case. One must
assume that this is what led the Commission to take unusual steps to establish the SWG.

3. The SWG is faced with two problems at the outset. The first is the size of the working group. The
fact that so many should have volunteered to join, even though they know that they will have full
opportunity to pronounce on the proposals that emerge in the Commission, is an encouraging sign of
the wider membership’s desire to address the issues. However, it must be said that as a general
proposition, the efficiency of a working group is in inverse proportion to its size. This is particularly
the case if the time available for it to discharge its task is limited.

4. 1t is worth recalling that as part of the terms of reference of the SWG, its members agreed to a)
consult with those non-participating countries that it broadly represents so as to assist an inclusive
process, and b) take into account the known general views of all countries that are not members of the
working group. Thus in addition to representing the views of their own countries, members also have a
collective responsibility to assist the Commission as a body. Members might also usefully bear this in
mind when they decide whether to intervene in meetings or not. If a member makes a point that they
support, perhaps they will find it possible not to take the floor merely to repeat that point.

5. The second problem is the length of the list of elements/issues that were identified as being of
importance to one or more Contracting Governments in relation to the IWC. Again, as a general
proposition and having regard to the time frame available, the list borders on the unmanageable. There
is the danger that if the list remains as it is and detailed discussions occur on every issue in both
isolation and combination, the SWG will become hopelessly bogged down. Something needs to be
done to make the process more manageable.

6. No-one disputes the importance of any of the elements/items on the list; indeed it is essential to
respect each member’s prerogative to identify what it considers to be important. The importance of the
issues is not under discussion. But members will recall that in the interest of saving time and to avoid
sparking controversy this list was drawn up without a discussion of the merits of inclusion of items.
That is how we ended up with 33 items. In order to enable the IWC to fulfill its role of conservation of
whale stocks and the management of whaling, therefore, we should try to identify whether each and
every issue on the list needs to be addressed and resolved satisfactorily immediately as part of the
package of those contentious issues that directly impinge on the future of the IWC.

7. The overview in IWC/S08/SWG3 shows that many of the elements/issues in the list, while
important, are in fact already being addressed or can be addressed via an appropriate mechanism.
Several of these items need not or, in some cases, cannot be solved in the short term. These relate
primarily, but not exclusively, to administrative and scientific issues. In other words, there is an

C:\Intersessional Meeting March 2009\IWC-M09-4 16 02/02/09



IWC/M09/4

important distinction to be made between the items on the list on grounds of urgency and controversy.
In order to grapple as a matter of urgency with those issues whose continued irresolution can
compromise the future of the IWC, it would greatly assist the SWG, in the spirit of the Commission’s
mandate, if its work method reflected this crucial distinction.

8. It is therefore suggested that the elements/issues on the list be categorized in the following way:

@) controversial issues that need to be addressed in the short term, i.e. those that if not
addressed in the short term may fail to alter the status quo or even result in an irreparable
break in the system via the withdrawal of governments from the Convention; and

(b) issues which are non controversial or less controversial and which, if left unresolved,
would not prevent a package being agreed concerning category (a), provided that a
mechanism exists or can be established to address them. These are primarily but not
exclusively scientific and administrative issues. (There may be issues which, while
controversial, may not need to be tackled immediately as part of the package in (a) above.

9. It is suggested that the SWG should identify which elements/issues fall under each of the two (or
perhaps three) categories in accordance with the above definitions. The SWG should agree whether
the issues under (b) are being properly addressed and, if not, recommend how the IWC should address
them in the future. If these steps are taken, an orderly discussion of the 33 items at this session of the
SWG would be greatly facilitated. It would also open the way to begin discussing a package or
packages concerning the items in category (a) for the Commission’s consideration.
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Annex 6

Outline of issues for Category (a)° elements/issues

ELEMENT 2. ANIMAL WELFARE (SWG 3: PP. 4-7; SWG 4rev: PP. 63-64)

No disagreement that animal welfare is important. Some issues that have been raised (in no particular order and
may overlap):

(@  whether it falls within IWC’s mandate;

(b)  whether reporting of animal welfare data from whale hunts should be voluntary or mandatory;

(c)  the relationship with the RMS, including whether the provision of data should be mandatory and
whether minimum conditions should be set under which whales could be killed;

(d)  the perception of some that data provided from whale hunts are used in a negative manner rather than
being used for constructive discussion on how to improve killing methods;

(e)  whether the focus should not just be on welfare issues associated with whale hunting, but also
associated with other anthropogenic factors (e.g. entanglement, strandings).

Aspects of the Commission’s ongoing work on this issue are considered under Category (b), Element 2.

ELEMENT 3. BYCATCH AND INFRACTIONS (SWG 3: P. 8; SWG 4rev: PP. 65-66)

Bycatch
Some issues that have been raised (in no particular order and may overlap):

(@  whatis IWC’s role with respect to bycatch of large whales and small cetaceans (relates to item 30 —
small cetaceans)?

(b) given that work is already ongoing within IWC in relation to inter alia mitigation, assessment of the
scale of bycatch and improved reporting, should more be done?

(c) commercialisation of bycaught animals;

(d) management advice for large whales in the absence of an approved RMS but with ongoing
anthropogenic takes from multiple sources (including bycatch)

(e) Co-operation with regional agreements and bodies that also deal with cetacean bycatch.

Note that aspects of the Commission’s ongoing work on this issue are considered under Category (b) Element 3.

Bycatch and infractions
(@  This will be considered as part of RMS discussions (See Element 25) and compliance and monitoring
(see Element 8).

ELEMENT 6. COASTAL WHALING (SWG 3: P. 12; SWG 4rev: PP. 71-76)
Some issues that have been raised (in no particular order and may overlap):

€) creation of a new whaling category (i.e. in addition to commercial and aboriginal subsistence whaling);
(b) allowing coastal whaling prior to adoption of an RMS (link to item 24: RMP and 25: RMS);

(© clarification of aspects of Japan’s requests for coastal whaling quotas (e.g. see SWG, p.58);

(d) undermining of commercial whaling moratorium;

(e) risk of proliferation of those wishing to undertake coastal whaling.

® These are controversial issues that need to be addressed in the short term, i.e. those that if not addressed in the
short term may fail to alter the status quo or even result in an irreparable break in the system via the withdrawal
of governments from the Convention.
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ELEMENT 7. COMMERCIAL WHALING MORATORIUM (SWG 3: PP. 13-15; SWG 4rev: PP. 77-78)
Some issues that have been raised (in no particular order and may overlap):

(@)  whether the conditions for lifting the moratorium have been met;

(b) continued need for the moratorium;

(c)  whether or not the commercial whaling moratorium should ever be lifted regardless of the status of
whale stocks

(d)  whether exceptions to the commercial whaling moratorium could be allowed for certain stocks under
certain conditions

(e)  whether or not there should be a link between adopting an RMS and lifting the moratorium (links to
item 25: RMS)

ELEMENT 8. COMPLIANCE AND MONITORING (and 26 SANCTIONS) (SWG 3: PP. 16-17; SWG
4rev: PP. 79-81, 113)

Some issues that have been raised (in no particular order and may overlap):

(d)  Whether it is necessary to develop a list of ‘serious’ infractions (i.e. infractions, which if they occur,
would have an immediate implication with respect to ongoing whaling operations rather than being
dealt with at the end of the season — e.g. see IWC/57/RMS3);

(e)  Towhat extent, if any, the IWC should have a role in setting penalties and imposing sanctions with
respect to infractions;

(f)  Whether it is necessary to develop a formal dispute settlement mechanism that would require
amendment to the Convention.

This item links to Element 25: RMS.

ELEMENT 11. CONVENTION (PURPOSE OF) (SWG 3: PP. 22-23; SWG 4rev: PP. 87-89)
The issue to address under this element is:
whether or not the Convention requires amendment to reflect the changes in attitudes, concerns,

priorities and approaches to ocean governance relevant to the IWC that have occurred since the
Convention came into force?

ELEMENT 21. OBECTIONS AND RESERVATIONS (SWG 3: P. 41; SWG 4rev: PP. 105-106)
Some issues that have been raised (in no particular order and may overlap):

(@)  whether or not the Convention should be amended to remove the possibility for governments to opt out
of certain provisions through objections and reservations.

(b) if so, when and how.

(© how to proceed in light of the objection procedure?

This is a general issue but has had particular significance in relation to Element 25 (RMS).

ELEMENT 23: RESEARCH UNDER SCIENTIFIC PERMIT (SWG 3: PP. 44-9; SWG 4rev: PP. 108-
109)

Some issues that have been raised (in no particular order and may overlap):
(&) Should it be allowed under any circumstances?

(b) Level of input from Scientific Committee (new guidelines for review of new and existing permits
agreed) and response of permit issuers

(c) Code of Conduct (details not finalised — basis new agreement in (b)?) - voluntary or binding?
(d) Need to amend Convention — or is declaration of commitment sufficient?

(e) Relationship with Sanctuaries — should SP whaling be allowed to occur there?
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ELEMENT 24: REVISED MANAGEMENT PROCEDURE (SWG 3: PP. 50-52; SWG 4rev: PP. 110-111)
Some issues that have been raised (in no particular order and may overlap):

(a) How/if to incorporate into Schedule?

(b) Tuning/protection levels (Commission has agreed values)

(c) Need for update e.g. in light of alternative uses?

(d) Mechanisms for revision (SC has process, Commission ultimately decides)

(e) Relationship with Sanctuaries?

ELEMENT 25: REVISED MANAGEMENT SCHEME (SWG 3 PP. 53-59; SWG 4rev PP. 112-113)
Some issues that have been raised (in no particular order and may overlap):

(&) What elements are included (cross reference to most other elements) as part of RMS?

(b) Relationship with moratorium

(c) Relationship with coastal whaling

(d) Elements of and details of compliance and monitoring scheme (progress has been made on several
elements but details remain)

(e) Incorporation into Schedule (method and timing — see element on objection)

ELEMENT 27: SANCTUARIES (SWG 3: PP. 60-61; SWG 4rev: PP. 114-115)
Some issues that have been raised (in no particular order and may overlap):
(a) Necessary or not given moratorium?
(b) Criteria for establishment/objectives e.g. scientific, economic, societal
(c) Relationship with Special Permit whaling (see Element 23)
(d) Relationship to RMP/RMS — complementary management mechanism or redundant?

Note that the question of incorporation of MPA concepts is dealt with under Category (b), Element 20.

ELEMENT 31: SMALL CETACEANS (SWG 3: P.65; SWG 4rev: P. 120°)
Some issues that have been raised (in no particular order and may overlap):
(a) Are they fully covered under the Convention or not — degree of management competence?

(b) Level to which addressed in Commission and its subsidiaries (e.g. Scientific Committee which does
discuss small cetaceans through a standing sub-committee).

(c) Whether it is appropriate to use Resolutions with respect to management of small cetaceans and, if so,
the nature of the language used (e.g. exhortation versus condemnation)

(d) Relationship with regional agreements (co-operation exists at scientific level with e.g. ASCOBANS and
ACCOBAMS and CMS).

® Mistakenly called element 30 in SWG 3
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ELEMENT 33: WHALEWATCHING/NON-LETHAL USE (SWG 3: P.72; SWG 4rev: PP. 123-124)
Some issues that have been raised (in no particular order and may overlap):

(a) Covered under the Convention or not — degree of management competence (e.g. guidelines versus
regulations)?

(b) Relative levels of recognition between lethal and non-lethal use by governments
(c) Co-existence of lethal and non-lethal use in management regimes

(d) Level to which addressed in Commission and its subsidiaries (e.g. Scientific Committee which does
discuss whalewatching through a sub-committee)

Note that consideration of incorporation of commercial aspects of non-lethal use into a revised contributions
scheme is dealt with under Category (b), Element 18.
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Annex 7

Outline of issues and mechanisms for progressing work on Category (b)’ elements/issues

Some issues that have been raised® How issues are either already being addressed or how they could be addressed

ELEMENT 1: ADVISORY/STANDING COMMITTEE OR BUREAU - NEED FOR (SWG 3: P. 3; SWG 4rev: P. 62)

To help improve the efficiency/decision-making of the | Consideration of this matter to date has largely taken place within the F&A Committee in the context of
Commission, whether the existing Advisory Committee | needing a body to help implement the Convention between meetings if it were to meet less frequently
could be revised in some way or whether a new body | than annually. More recent discussions within the Commission on the future of the organisation suggest
(Standing Committee or Bureau) is needed (e.g. with an | that revising the role of the Advisory Committee or creating a new body is not necessarily related to
expanded role and broader representation). meeting frequency.

Keep under review by the F&A Committee, taking into account progress in discussions of the other
elements.

ELEMENT 2: ANIMAL WELFARE (SWG 3: PP. 4-7; SWG 4rev: PP. 63-64)

Continued work on animal welfare issues despite | The Commission is continuing on a voluntary basis to address animal welfare issues through its Working
disagreements in some areas (e.g. competence, data | Group and through periodic focused expert workshops (e.g. the forthcoming workshop on
provision). entanglement).

This is an appropriate mechanism to deal with these aspects of Element 2; the initial focus of the SWG
on Element 2 should be on the Category (a) issues.

" These are issues which are non-controversial or less controversial and which, if left unresolved, would not prevent a package being agreed concerning category (a), provided
that a mechanism exists or can be established to address them. These are primarily but not exclusively scientific and administrative issues. (There may be issues which, while
controversial, may not need to be tackled immediately as part of the package in (a) above.

8 For each element, the issues are listed in no particular order and may overlap.
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Some issues that have been raised® How issues are either already being addressed or how they could be addressed

ELEMENT 3: BYCATCH AND INFRACTIONS (SWG 3: P. 8; SWG 4rev: PP. 65-66)

Continued work on bycatch issues despite disagreements in | The Scientific Committee continues to examine scientific aspects of bycatch of large whales and small
some areas (e.g. with respect to small cetaceans). cetaceans in terms of assessing effects at the population level, reviewing mitigation measures and
incorporating it into work on the RMP and AWMP and presenting this work to the Commission. It will
be assisted in this process by work associated within the conservation management plan framework (see
Element 10 below). Several aspects of this work are undertaken in co-operation with other international
bodies including, ASCOBANS, ACCOBAMS and FAO.

This is an appropriate mechanism to deal with these aspects of Element 3. The initial focus of the SWG
on Element 3 should be on the Category (a) issues.

ELEMENT 4: CLIMATE CHANGE (SWG 3: P. 3; SWG 4rev: PP. 67-68)

(a) Further efforts to estimate effects on cetaceans at the | The Scientific Committee has this item on its agenda and is examining this issue from a number of
scientific level perspectives — in particular it has recently held a joint workshop with CCAMLR with respect to the
Southern Ocean and it will be holding a 2" full workshop on the topic in Spring 2009 (the first was in
1996). The Scientific Committee has recognised that this is a complex issue from both a data and
modelling perspective that will require medium- to long-term efforts. Its work with respect to
incorporating such effects under whaling management procedures is considered under (b) below.

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.

(b) Allowance for effects: management of whaling Both the RMP and the AWMP are tested with scenarios that use proxies (e.g. changing carrying
capacity, catastrophes and changes in reproductive/survivorship) for environmental changes including
climate change. The Committee regularly reviews these scenarios and is doing so at present for RMP
trials. In addition, both the RMP and AWMP have mandatory reviews every 5 years to ensure that the
tested scenarios are adequate in the light of new knowledge.

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.
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Some issues that have been raised® How issues are either already being addressed or how they could be addressed

(c) Allowing for effects: species not subject to whaling | The Scientific Committee has stressed that the effects of environmental change may affect all

(especially heavily depleted populations) species/populations including those for which catches would not be allowed if the RMP was
implemented — indeed highly depleted populations are probably the most vulnerable to such changes.
The Committee continues to investigate this and will be assisted in this process by work associated
within the conservation management plan framework (see element 10 below).

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.

(d) General small cetacean issue The question as to the level to which this issue should be examined for small cetaceans falls under the
category (a) element 30. At present the Scientific Committee is examining the issue for all cetaceans.

Notwithstanding the discussions under Element 20, the Scientific Committee should continue to also
consider climate change in the context of small cetaceans as well as large whales and report to the
Commission on its findings.

(e) Mitigation actions At its previous workshop, the Scientific Committee noted that mitigation measures related to the general
issue of climate change are well known and it asked the Commission to urge member countries to take
such action.

It remains a Commission responsibility to decide how to incorporate advice from the Scientific
Committee.

(f) Need for co-operation with other bodies The Scientific Committee is already working in collaboration with other scientific bodies e.g. those
within CCAMLR, CMS as well as Southern GLOBEC. The need for further collaboration (e.g. with
respect to possible mitigation measures) will need to be identified as work progresses.

The need for collaboration with other bodies is recognised and should be encouraged.

(9) Level of priority to be given to this work The Scientific Committee is addressing this as one of its priority issues both in a general context and in
the context of the RMP/AWMP; it is necessarily an iterative ongoing subject and future work will inter
alia depend on the recommendations from the forthcoming workshop and the level of priority allocated
by the other scientific bodies.

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.
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Some issues that have been raised®

How issues are either already being addressed or how they could be addressed

ELEMENT 5: CIVIL SOCIETY - INVOLVEMENT OF (

SWG 3: PP. 10-11; SWG 4rev: PP. 69-70)

Whether, and if so, in what way, the involvement of civil
society in IWC’s work should be expanded beyond the status
quo.

NGO accreditation and participation criteria have largely been addressed by the F&A Committee (who
have then made recommendations to the Commission), and on occasion in private meetings of
Commissioners (e.g. the decision at IWC/60 to allow limited speaking rights to NGOs as a trial).

At IWC/60, the Commission had agreed with the F&A Committee’s recommendation to keep this issue
under review.

ELEMENT 9: CONSERVATION COMMITTEE (SWG 3:

PP. 18-20; SWG 4rev: PP. 82-84)

(&) Could the basis of the Conservation Committee (CC) be
revised such that all Contracting Governments would
formally recognise and actively engage in it?

To date, attempts to resolve the controversy over the establishment of the CC have been confined to
discussions within the CC itself, including by a small group it set up to examine the language of
Resolution 2003-1 that established the Committee and to discuss its terms of reference. The small group
concluded that ‘further discussions on the expectations of the work of the Conservation Committee
should be continued under the responsibility of the IWC or its Chair’.

The IWC should discuss this at the Spring 2009 Intersessional Meeting on the Future of IWC.

(b) The focus, priority and funding of the Committee’s
work.

There has been relatively little discussion within the Plenary of the CC report after it has been presented.
Funding of CC work — so far in relation to the development of a ship strikes database being done by the
Scientific Committee — has been part-funded from voluntary contributions and part-funded from the
Scientific Committee budget.

The IWC should discuss this at the Spring 2009 Intersessional Meeting on the Future of IWC.

ELEMENT 10: CONSERVATION MANAGEMENT PLANS (SWG 3: P. 21; SWG 4rev: PP. 85-86)

(@) The value of conservation management plans as a
framework for conservation actions related to recovering
species/populations with respect to non-whaling related
threats. The development of conservation management
plans is a complex and iterative process that even with
the appropriate framework will normally take several
years.

The Scientific Committee has agreed the value of such a framework and will be taking this into account
in its agenda for the forthcoming meeting (and beyond).

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.
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Some issues that have been raised®

How issues are either already being addressed or how they could be addressed

(b) The appropriate way to link the work of the Commission
and its subsidiary bodies on the scientific and mitigation
measure/management actions (including involvement of
stakeholders — see (c) below).

This is a matter for the Commission to decide — one suggestion has been that the Conservation
Committee (and see Element 9) may be an appropriate technical body to work with the Scientific
Committee towards translating scientific advice into appropriate mitigation measures for consideration
by the Commission. This would need to undertaken in conjunction with stakeholders including relevant
national and intergovernmental bodies.

Determining the appropriate forum and strategy could be placed on the Commission’s Agenda.

(c) The need to involve/co-operate with other appropriate
national and intergovernmental regulatory bodies that

are responsible for non-whaling-related threats.

See the comments under (b) above.

ELEMENT 12: COOPERATIVE NON-LETHAL RESEA

RCH PROGRAMMES (SWG 3: P. 24; SWG 4rev: PP. 90-91)

(a) Organised regionally outside IWC to develop priorities
and research needs

It is intended that the resultant programmes will be submitted to the Scientific Committee for review

The Scientific Committee should give this matter priority and report to the Commission on its findings.

(b) General issues with respect to non-lethal and lethal
research

This is covered under element 23 (Research under special permit)

ELEMENT 13: DATA PROVISION (SWG 3: P. 25; SWG

4rev: P. 92)

(a) Ensure that scientific and operational data essential for
management are available for review and analysis

The Scientific Committee has developed an approach to this issue (including the Data Availability
Agreement and the Requirements and Guidelines related to the RMP) that it believes is working well.

The Commission has already endorsed this approach.

(b) Whether data should be provided to the Commission on
animal welfare issues.

This is addressed under the Category (a) consideration of Element 2 (Animal Welfare).

ELEMENT 14: DEVELOPMENTS IN OCEAN GOVERNANCE (SWG 3: P. 26; SWG 4rev: PP. 93-94)

The need to move away from a sector-based single species
approach to the conservation and management of marine
living resources to an ecosystem-based approach, co-
operating with and taking account of the work and outcome
of other relevant treaties (e.g. UNCLOS, CBD).

The Scientific Committee has already begun to address aspects of this issue and co-operates with
CCAMLR in particular (see Element 15).

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.
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ELEMENT 15: ECOSYSTEM-BASED APPROACH TO MANAGEMENT (SWG 3: P. 27; SWG 4rev: PP. 95-96)

(a) No specific definition agreed. The Scientific Committee is working on this issue on two fronts: (1) using ecosystem information to
inform single-species management (e.g. under the scenarios used to test the RMP and AWMP); (2)
working towards developing ecosystem models (see (b) below) that may ultimately be used in a
predictive manner.

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.

(b) Level of priority to be given to this work. The Scientific Committee is addressing this as one of its priority issues both in a general context and in
the context of the RMP/AWMP; it is necessarily an iterative ongoing subject and future work will inter
alia depend on the recommendations from relevant workshops and the level of priority allocated by the
other scientific bodies.

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.

(c) As with Element 4 (Climate change), complex scientific | As noted under Element 4, the Scientific Committee is embarking upon the long-term work needed to
issue from data and modelling perspective, need for co- | begin to develop ecosystem models that may eventually lead to some predictive modelling that can be
operation with other bodies. used to inform management; this work can only be effectively undertaken in collaboration with

CCAMLR, SO-GLOBEC and others — and the Scientific Committee is pursuing this.

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.

ELEMENT 16: ENVIRONMENTAL THREATS TO CETACEANS (SWG 3: P. 28; SWG 4rev: PP. 97-98)

(@) Level of priority to be given to this work and | The Scientific Committee has recognised the importance of addressing threats other than whaling and
incorporation into the conservation and management of | has established a standing working group on this subject as well as holding specialists workshops and
cetaceans. important research programmes (POLLUTION 2000+ and SOWER 2000). It is working towards greater

incorporation of the work of this group with the other sub-committees, noting the value of a conservation

management plan framework in this context. The RMP and AWMP at present address these issues in
their simulation testing frameworks that are regularly reviewed (and see Element 4: Climate Change and

15: Ecosystem-based approach to management).

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.
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(b) Need for co-operation with other bodies that have some | The co-operation with other bodies at a scientific level is underway.

regulatory capacity on factors outside whaling. Where mitigation measures may be proposed on matters other than whaling, there is a need to consider

a broader co-ordination with other bodies at a Commission level.

ELEMENT 17: ETHICS (SWG 3: P. 30; SWG 4rev: PP. 99-100)

(&) Overview: there are ethical/philosophical/cultural issues | There is no formal mechanism to address ethical issues in a systematic manner within the Commission.
involved in many of the elements, both category (a) and | Rather, where relevant, ethical considerations have been raised by individual government where they
category (b) that have been raised at past meetings or in | believe them to be relevant. One submission asked whether it would be possible for the IWC to
responses in SWG4. Examples of these include: whether | formulate a balanced position on whaling from all the ethical arguments involved, without the need to
it is possible to kill whales humanely (and what criteria | pass an opinion on the merits or relevance of the ethics concerned. If this was deemed desirable a
are to be used to judge this); whether it is justified to kill | mechanism would need to be established to develop such a position. In addition, member governments
whales for scientific purposes; whether whales have a | will take ethical considerations into account in the discussions of the various elements.
special status compared to other animals; whether it is
justified to have different management objectives for
different categories of whaling; whether commercial
exploitation has a different ethical basis to aboriginal
subsistence whaling; whether aboriginal subsistence
communities should be allowed to include a monetary
component in the distribution of products; whether
voting is an appropriate way to address cultural
differences with respect to attitudes to whales.
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ELEMENT 18: FINANCIAL CONTRIBUTIONS SCHEME (SWG 3: PP. 31-36; SWG 4rev: PP. 101)

(@) Whether work should be resumed on the revision of the
financial contributions scheme so as to improve on the
Interim Measure currently in place.

A Contribution Task Force was established under the F&A Committee at IWC/52 in 2000 to develop
proposals as to how the contributions scheme in place at that time could be revised particularly with
respect to alleviating the burden of IWC membership of developing countries. After IWC/55 in 2003 the
work of the CTF was put on hold pending the outcome of discussions on the RMS (recognising the
potential implications of this work for any revised contributions formula). However, given that work on
the RMS was reaching an impasse, at IWC/57 it was agreed to resume the work of the CTF by holding a
CTF meeting at IWC/58. But despite agreeing to intersessional work at IWC/58, it had not been
possible to schedule a meeting and at IWC/59 in 2007 there were no proposals to resume the CTF’s
work. While progress had been made by the CTF towards developing a new scheme, unresolved issues
remained particularly with respect to the development of appropriate factors to take account of wealth
and treatment of whaling. However, given the difficulties of reaching agreement, an Interim Measure
had already been put into place at IWC/54 in 2002. This Measure has relieved significantly the financial
burden of IWC membership for most developing countries but some believe further improvements could
be made.

The way to progress this matter should be considered by the Commission.

(b) Whether fines should be imposed for late-payment of
financial contributions (as at present) or whether
alternative penalties should be set.

Such matters are under the purview of the F&A Committee and were last reviewed at IWC/54 in 2002.

The F&A Committee should keep this matter under review, under direction from the Commission.

ELEMENT 19: FREQUENCY OF MEETINGS (SWG 3: P. 37; SWG 4rev: P. 102)

Whether the meeting frequency of the Commission and/or its
subsidiary bodies should be reduced and if so, how and from
when (related to a number of other elements).

This issue has been addressed to date by the F&A Committee.

This matter should continue to be kept under review by the F&A Committee, noting that such review
should take into account discussions of other related elements.

ELEMENT 20: MARINE PROTECTED AREAS (SWG 3:

P. 40; SWG 4rev: PP. 103-104)

(@) This issue is integrally related to the discussion of
Element 27 (Sanctuaries)

See the discussion under Element 27.
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(b) No general definition of MPAs. The flexibility in the definition of MPAs is valuable and the Scientific Committee may consider a variety
of possible targeted MPAs as potential mitigation tools within the context of conservation management
plans (see Element 10).

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.

(c) Incorporation of Marine Protected Area concepts into | The Scientific Committee is attempting to incorporate such concepts (e.g. measurable goals) in its
IWC Sanctuaries; review of existing and proposed Sanctuaries — this will need to be done in co-operation with the
Commission who has the responsibility to set such goals at least in a qualitative manner.

The Scientific Committee should continue to give this matter priority and report to the Commission on its
findings.

(d) Need for co-operation with other bodies with respect to | The co-operation with other bodies at a scientific level is underway.

addressing threats other than whaling. Where mitigation measures may be proposed on matters other than whaling, there is a need to consider

a broader co-ordination with other bodies at a Commission level.

ELEMENT 22: PROCEDURAL ISSUES - IMPROVEMENTS TO (SWG 3: P. 42; SWG 4rev: PP. 105-106)

Recognising that agreements were reached on a number of | Procedural issues are usually addressed by the F&A Committee. However, the changes agreed at
changes to procedural issues were reached at IWC/60, are | IWC/60 resulted from discussions of the Commission itself.
there other issues that need to be addressed in the short- or

longer-term? Progress on this issue should be co-ordinated by the F&A Committee and the Commission itself.

ELEMENT 26: SANCTIONS (SWG 3: P. 16; SWG 4rev: P. 113)

This is being dealt with as part of element 8 on compliance
and monitoring.
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ELEMENT 28: SCIENCE - ROLE OF SCIENCE AND FUNCTIONING OF THE SCIENTIFIC COMMITTEE (SWG 3: P. 62; SWG 4rev: PP. 116-117)

At IWC/60, an Intersessional Correspondence Group on Scientific Committee issues was established to develop a discussion document (and if it deems appropriate,
recommendations) on the following issues: (1) Consideration of the advantages and disadvantages of separating the annual meeting of the Scientific Committee from
that of the Commission; (2) Consideration of ways to increase participation in the Scientific Committee of scientists from developing countries in the work of the
Scientific Committee; (3) Consideration of ways in which the Scientific Committee can assist in improving the knowledge and technical capability of scientists from
countries where cetacean research is in its infancy so that they can better contribute to the work of the Scientific Committee and to conservation and management issues
within their region; (4) Review of the process for inviting participants to the Scientific Committee.

In accordance with the timetable agreed in Santiago, the Secretariat circulated the ICG’s Terms of Reference to all Contracting Governments with a request for
comments/suggestions to be received by 15 August 2008 (this deadline was later extended). The SWG had agreed that only those governments responding would
continue to be included in subsequent correspondence (and would therefore comprise the intersessional correspondence group). A number of working group members
(Argentina, Australia, Brazil, Italy, Korea, Mexico, Netherlands, New Zealand, Norway, Mexico and the USA) had offered to be on a ‘core group’ to assist the Chair of
the Scientific Committee and the IWC’s Head of Science to compile an initial draft of the discussion document referred to in the Terms of Reference. It had been hoped
that the draft discussion document could have been circulated to Contracting Governments and SWG and ICG members in advance of the September meeting.
Unfortunately, it was not possible given inter alia the short time frame but a report on progress was provided by the Secretariat (IWC/S08/SWG 5). At that meeting it
was agreed that that the Chair of the Scientific Committee and the Head of Science would develop a draft document for consideration by the core group that summarised
and provided an overview of the views expressed on each item in IWC/S08/SWG5. That draft document would be sent to the core group by mid-October for comments
before being circulated to the full SWG by the end of October.

ELEMENT 29: SECRETARIAT - IMPLICATIONS FOR ROLE OF/ EXPERTISE (SWG 3: P. 64; SWG 4rev: P. 118)

The implications of the outcome of discussions on the future | By the Commission, assisted by the F&A Committee, as part of the ongoing discussions on the future of
of IWC on the role and expertise of the Secretariat, how | IWC.

should they be addressed and when (i.e. are any changes
necessary in the short-term?)

ELEMENT 31: SOCIO-ECONOMIC IMPLICATIONS (SWG 3: P. 66; SWG 4rev: P. 119)

How to take account of socio-economic factors in the | While in the past, discussions focused on the socio-economic implications of the commercial whaling
conservation and management of whale stocks. moratorium on whaling communities (e.g. see Element 6: Coastal whaling). more recently socio-
economic factors have been raised with respect to whalewatching (see Element 33: Whalewatching).

Future action will depend upon discussions on whalewatching under category (a).
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ELEMENT 32: TRADE RESTRICTIONS (SWG 3: P. 69; SWG 4rev: P. 122)

(a) Should any new whaling operations be allowed, whether | Such measures have been considered as part of RMS discussions — see element 25.
or not any trade restrictions should be put in place either
as a permanent or temporary measure (e.g. to build | This issue is dependent on discussions of a number of Category (a ) items and would need to be
public confidence in IWC’s ability to manage any new | considered by the Commission in the light of those.
whaling operations).

(b) Co-ordination of IWC and CITES management | This is done by governments that are Parties to both Conventions.
measures.
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Meeting of the

Small Working Group on the Future of the IWC
8-10 December 2008, Cambridge, UK

LIST OF PARTICIPANTS

Antigua & Barbuda
Anthony Liverpool

Argentina
Javier Figueroa
Miguel Iniguez

Australia

Donna Petrachenko
David Dutton

Nick Gales

Brazil
André Tenério Mourao
José Truda Palazzo

Chile
Jorge Carvajal

Costa Rica
Eugenia Arguedas

Czech Republic
Pavla Hycova

Denmark
Ole Samsing

Germany

Thomas Schmidt
Monika Roemerscheidt
Thomas Borchers

Iceland
Asta Einarsdottir

Apologies:

Cameroon, Cote d’lvoire , China, France, Republic of Guinea, Panama

Italy

Caterina Fortuna
Michele Alessi
Damiano Lucchetti

Japan

Akira Nakamae
Joji Morishita
Hideaki Okada
Daisuke Kiryu
Dan Goodman
Midori Ota (I)
Emiko Kodama (1)

Korea, Republic of
Zang Geun Kim

Mexico
Lorenzo Rojas-Bracho
Damaso Luna

Netherlands
Marie-Josée Jenniskens
Maaike Moolhuijsen

New Zealand

Jan Henderson
Gerard van Bohemen
Andrew Bignell

Norway
Halvard Johanssen
Hild Ynnesdal

Palau, Republic of
Victorio Uherbelau
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Peru
Manuel Carrasco

St. Kitts & Nevis
Cedric Liburd

St. Lucia
Jeannine Rambally

Sweden
Bo Fernholm

USA

Doug DeMaster
Roger Eckert
Elizabeth Phelps
Ryan Wulff

UK

Richard Cowan
Trevor Perfect
Jim Gray
Frankie Buckle
Doug Kerr

Chair of the Commission

Bill Hogarth

Cheri McCarty (assistant to

the Chair)

SWG Chair
Alvaro de Soto

Secretariat

Nicky Grandy
Greg Donovan

02/02/09



	OBJECTIVES
	MEMBERSHIP
	CHAIR
	MODE OF WORKING
	REPORTING
	ELEMENT 2.  ANIMAL WELFARE (SWG 3: PP. 4-7; SWG 4rev: PP. 63-64)
	ELEMENT 3.  BYCATCH AND INFRACTIONS (SWG 3: P. 8; SWG 4rev: PP. 65-66)
	ELEMENT 6.  COASTAL WHALING (SWG 3: P. 12; SWG 4rev: PP. 71-76)
	ELEMENT  7.  COMMERCIAL WHALING MORATORIUM (SWG 3: PP. 13-15; SWG 4rev: PP. 77-78)
	ELEMENT 8.  COMPLIANCE AND MONITORING (and 26 SANCTIONS) (SWG 3: PP. 16-17; SWG 4rev: PP. 79-81, 113)
	ELEMENT 11.  CONVENTION (PURPOSE OF) (SWG 3: PP. 22-23; SWG 4rev: PP. 87-89)
	ELEMENT 21.  OBECTIONS AND RESERVATIONS (SWG 3: P. 41; SWG 4rev: PP. 105-106)
	ELEMENT 23: RESEARCH UNDER SCIENTIFIC PERMIT (SWG 3: PP. 44-9; SWG 4rev: PP. 108-109)
	ELEMENT 24: REVISED MANAGEMENT PROCEDURE (SWG 3: PP. 50-52; SWG 4rev: PP. 110-111)
	ELEMENT 25: REVISED MANAGEMENT SCHEME (SWG 3 PP. 53-59; SWG 4rev PP. 112-113)
	ELEMENT 27: SANCTUARIES (SWG 3: PP. 60-61; SWG 4rev: PP. 114-115)
	ELEMENT 31: SMALL CETACEANS (SWG 3: P.65; SWG 4rev: P. 120) 
	ELEMENT 33: WHALEWATCHING/NON-LETHAL USE (SWG 3: P.72; SWG 4rev: PP. 123-124)
	ELEMENT 1:  ADVISORY/STANDING COMMITTEE OR BUREAU – NEED FOR (SWG 3: P. 3; SWG 4rev: P. 62)
	ELEMENT 2: ANIMAL WELFARE (SWG 3: PP. 4-7; SWG 4rev: PP. 63-64)
	ELEMENT 3: BYCATCH AND INFRACTIONS (SWG 3: P. 8; SWG 4rev: PP. 65-66)
	ELEMENT 4: CLIMATE CHANGE (SWG 3: P. 3; SWG 4rev: PP. 67-68)
	ELEMENT 5:  CIVIL SOCIETY – INVOLVEMENT OF (SWG 3: PP. 10-11; SWG 4rev: PP. 69-70)
	ELEMENT 9:  CONSERVATION COMMITTEE (SWG 3: PP. 18-20; SWG 4rev: PP. 82-84)
	ELEMENT 10:  CONSERVATION MANAGEMENT PLANS (SWG 3: P. 21; SWG 4rev: PP. 85-86)
	ELEMENT 12:  COOPERATIVE NON-LETHAL RESEARCH PROGRAMMES (SWG 3: P. 24; SWG 4rev: PP. 90-91)
	ELEMENT 13:  DATA PROVISION (SWG 3: P. 25; SWG 4rev: P. 92)
	ELEMENT 14:  DEVELOPMENTS IN OCEAN GOVERNANCE (SWG 3: P. 26; SWG 4rev: PP. 93-94)
	ELEMENT 15:  ECOSYSTEM-BASED APPROACH TO MANAGEMENT (SWG 3: P. 27; SWG 4rev: PP. 95-96)
	ELEMENT 16:  ENVIRONMENTAL THREATS TO CETACEANS (SWG 3: P. 28; SWG 4rev: PP. 97-98)
	ELEMENT 17:  ETHICS (SWG 3: P. 30; SWG 4rev: PP. 99-100)
	ELEMENT 18:  FINANCIAL CONTRIBUTIONS SCHEME (SWG 3: PP. 31-36; SWG 4rev: PP. 101)
	ELEMENT 19:  FREQUENCY OF MEETINGS (SWG 3: P. 37; SWG 4rev: P. 102)
	ELEMENT 20:  MARINE PROTECTED AREAS (SWG 3: P. 40; SWG 4rev: PP. 103-104)
	ELEMENT 22:  PROCEDURAL ISSUES – IMPROVEMENTS TO (SWG 3: P. 42; SWG 4rev: PP. 105-106)
	ELEMENT 26: SANCTIONS (SWG 3: P. 16; SWG 4rev: P. 113)
	ELEMENT 28:  SCIENCE – ROLE OF SCIENCE AND FUNCTIONING OF THE SCIENTIFIC COMMITTEE (SWG 3: P. 62; SWG 4rev: PP. 116-117)
	ELEMENT 29:  SECRETARIAT – IMPLICATIONS FOR ROLE OF/ EXPERTISE (SWG 3: P. 64; SWG 4rev: P. 118)
	ELEMENT 31:  SOCIO-ECONOMIC IMPLICATIONS (SWG 3: P. 66; SWG 4rev: P. 119)
	ELEMENT 32:  TRADE RESTRICTIONS (SWG 3: P. 69; SWG 4rev: P. 122)

