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Chair’s Report of the 5" Special Meeting

1. INRODUCTORY ITEMS

1.1 Dateand place

The 5™ Special Meeting of the International Whaling Commission (IWC) took place on 14 October 2002 at the
DeVere University Arms Hotel, Cambridge, UK, under the Chairmanship of Prof. Bo Fernholm (Sweden). A list
of delegates and observers attending the meeting is provided in Annex A.

1.2 Welcome and meeting arrangements

The Chair welcomed delegates to the meeting. He explained that the Special Meeting was being held at the
request of the USA and the Russian Federation to address a proposed Schedule amendment regarding the
aborigina subsistence hunt of bowhead whales from the Bering-Chukchi-Beaufort Seas stock and that he had
granted the request following consultation with Contracting Governments. He noted that the initial purpose of
meeting in Cambridge was for a private meeting of Commissioners/Alternate Commissioners to discuss the
Revised Management Scheme (RMS) and hoped that the business of the Special Meeting could be dealt with
efficiently in order to proceed quickly to the RMS meeting.

Referring to its opening statement, Norway considered that the Special Meeting had been called in contravention
of the Rules of Procedure F.2.(d) which states that a provisional agenda should be circulated at least 100 daysin
advance. It noted that it would participate in this Special Meeting, but wished to aert the Chair to the possibility
that the Norwegian government might wish to reserve its position as to the validity of any decisions the meeting
might make. In response, the Chair referred to the circulation to Contracting Governments of |etters from the
Norwegian and New Zealand Commissioners on this issue, and his own letter referring to the ambiguity of the
Rules of Procedure. He indicated that he intended to ask the Secretary to try to clarify the rules pertaining to
Specia Meetings and to develop a paper for review at the next Annual Meeting.

1.3 Opening statements, credentials, voting rightsand | celand’ s adherence

131 Credentials and voting rights

The Secretary reported that the credentials of most Contracting Governments were in order; that one or two may
have some technical deficiencies; and that since some had arrived only immediately prior to the meeting, the
Secretariat had not had sufficient time to vet them properly. She noted therefore that there might be a few issues
outstanding regarding credentials. The Secretary also reported that voting rights were suspended for Argentina,
Costa Rica, India, Italy (but see below), Kenya, Morocco and Senegal, and that when voting commenced, she
would call on the Solomon Islands first.

In view of the need to further examine some credentials, the Chair established a credentiads committee
comprising Australia, Japan and the Secretary. The meeting adjourned to allow the committee to meet. On
resumption, the Secretary reported that the credentials of al Contracting Governments participating in the
meeting were acceptable. She also reported that during the break, the financial contribution of Italy had been
received and that Italy’ s voting rights had therefore been restored.

1.3.2  Adherence of Iceland

The Chair referred to the Secretariat’s Circular Communication of 11 October, informing Contracting
Governments that on 10 October 2002, Iceland had deposited an instrument of adherence to the Convention. He
invited the USA as Depository Government to provide an update on this adherence.

The USA confirmed the date of deposition of an instrument of adherence to the Convention and reported that the
instrument of adherence states that | celand:

‘adheres to the aforesaid Convention and Protocol with a reservation with respect to paragraph 10(e)
of the Schedule attached to the Convention’

and further states that:

‘Notwithstanding this, the Government of Iceland will not authorise whaling for commercial purposes
by Icelandic vessels before 2006 and, thereafter, will not authorise such whaling while progress is
being made in negotiations within the IWC on the RMS.  This does not apply, however, in case of the
so-called moratorium on whaling for commercial purposes, contained in paragraph 10(e) of the
Schedule not being lifted within a reasonable time after the completion of the RMS,

Under no circumstances will whaling for commercial purposes be authorised without a sound scientific
basis and an effective management and enforcement scheme.’
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The USA also reported that the instrument of adherence states that the reservation is an integral part of the
instrument.

Since the Commission had acted on this matter previously, the USA as Depository Government had notified the
Secretariat of the receipt of Iceland' s instrument of adherence and provided copies of Iceland’s Diplomatic Note
and information on its instrument of adherence. The USA in its role as Depository, did not express an opinion
on the status of Iceland’s membership pending consideration of the matter by the Commission. It considered
that its approach constituted the most neutral course of action given all the circumstances of this case.

The Chair noted that the Commission would need to decide on whether the instrument of adherence is
acceptable. He recalled the two procedures that had been followed by the Commission when discussing previous
reservations by Iceland, i.e. one at IWC/53 in London and one at IWC/54 in Shimonoseki'. Considering that a
new instrument of adherence had been deposited by Iceland, it was the Chair's opinion that the procedure
followed in London should be followed again on this occasion, i.e. to address the competency issue first.

On apoint of order, Australiaindicated that it considered Iceland to be an observer. It noted that the decision at
IWC/53 was that the Commission would not accept a reservation to paragraph 10(e) and that this had been
upheld at IWC/54. Australia considered that the latest instrument of adherence did not change this position since
it contained the same reservation and an accompanying additional declaration of the same nature. Australia
considered there were no grounds to do anything other than to reaffirm the previous ruling and was asking for
consistency in the approach to this issue. It was mindful of the importance of this issue for the general good
health of multilateral environment and natural resource management agreements in which the capacity to
enter/re-enter Conventions with reservations to critical parts would be important.

Mexico endorsed the comments of Australia. 1t considered that the meeting should follow the procedure used in
Shimonoseki and not that used in London. Mexico asked whether the USA as Depository considered the new
instrument of adherence to contain a different reservation to those contained in instruments of adherence
deposited prior to the London and Shimonoseki meetings. Brazil also supported Australia’s comments and, like
Mexico, considered that clarification was needed on the extent to which the new instrument of adherence differs
from earlier ones to justify a new decision from the Commission. Ireland considered that the matter had already
been decided in London. Germany, Spain, Chile, UK and the Netherlands associated themselves with these
earlier remarks. The Netherlands believed that it is an important legal matter when a country, as in the case of
Iceland, has accepted the provision of Schedule paragraph 10(€) while being a member of IWC, leaves IWC and
then returns with a reservation to a provision it had previously accepted. New Zealand believed that the
procedure followed in Shimonoseki should be taken. It noted that it would welcome Iceland as a member but
only on the same basis as al others, i.e. without any reservations other than those entered within the strict
provisions of the Convention. New Zealand also stated: (1) its willingness to work constructively and co-
operatively with al to resolve thisissue; and (2) the importance it attached to processes for resolving differences
that preserved the effectiveness and integrity of the IWC. Argentina considered that the discussion on Iceland’s
adherence should be held under the item on ‘ Other Matters' since it was not included on the agenda.

Denmark and Sweden agreed with the Chair’s view that a new instrument of adherence had been deposited and
supported his proposal on how to proceed. Norway disagreed with Australia, considered | celand to be a member
and while supporting the Chair's proposal as a way to move forward, noted that its position is that the
Commission has no competence to decide on this matter. Referring to Article X of the Convention, Iceland
considered it was clear that there is a new instrument of adherence. It noted that Contracting Governments
having a problem with this could raise their concerns and that this would then lead the meeting to address
whether the Commission has the competence to address thisissue. Iceland’s position was that the Commission
does not have competence and that under international law it is up to individual States to object, as has happened
with previous reservations. Antigua and Barbuda supported this view and accepted Iceland’s membership. It
considered that this matter had gone on for too long without reaching a conclusion. It supported the view that
the meeting deliberate immediately on the question of competence, and that if this could not be resolved,
proposed that the IWC urgently seek competent and neutral legal advice on the matter. Japan, Sweden,
Dominica, the Republic of Guinea, the Russian Federation, Benin, St. Lucia and the Republic of Korea
associated themselves with the remarks of Denmark and others.

1 At IWC/53, Iceland’s membership was determined by the following Chair’s rulings: (1) the Commission has the competence to determine
the legal status of Iceland's reservation (19 votes in favour, 18 against, one abstention); (2) the Commission does not accept Iceland’s
reservation regarding paragraph 10(e) of the Schedule (19 votes in support, none against); (3) Iceland isinvited to assist as an observer (18
votes in support, 16 against, 3 abstentions).

At IWC/54, the Chair noted that since the new instrument of adherence contained the same reservation as the previous year, the status of
Iceland’ s membership remained governed by last year's decisions. He felt bound by these decisions unless and until the Commission
decided otherwise. He therefore ruled that the status of Iceland was as agreed at IWC/53. Hisruling was carried (25 votes in support and 20
against).
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Norway considered that Article X, items 3 and 4 of the Convention provided the legal obligation to accept
Iceland’s membership. In addition to legal considerations, Norway thought it also necessary to look at the
practical consequences for the Commission of the continued, and in its view, unlawful refusal to let Iceland
assume its rightful place as a full-fledged member of the IWC. It considered that the lack of atimely and just
solution to this situation: (1) has a detrimental effect on the Commission’s working atmosphere and on its ability
to conduct its business in an orderly way; and (2) is damaging to the reputation and credibility of the
Commission itself.

Since there was no consensus on how to treat the matter either procedurally or legaly, the Chair ruled that the
procedure used at IWC/53 in London should be followed (see footnote 1).

On a point of order, Mexico noted that the meeting was dealing with two separate issues, one being the issue of
competency and the other the issue of Iceland’s adherence. Mexico considered they should be dealt with
separately. In its view, the decision on competency taken in London was applicable to any adherence, not just
that of Iceland and that therefore the Commission should now address the issue of Iceland’ s membership.

Australia requested a ruling on its earlier point of order regarding its view that Iceland should be treated as an
observer. The Chair noted that after consultation with the Secretariat and the Vice Chair, he considered that
Australia’ s point of order was not appropriate since the invitation to Iceland to assist as an observer was aways
disputed. He explained that he was trying to decide on the procedure to be followed at this meeting, and that to
this end he had ruled on a procedural matter, i.e. that he intended to follow the procedure used in London since
he considered Iceland’ s latest instrument of adherence to be a new instrument. He added that his ruling could, of
course, be challenged. Australia reiterated its view that a decision on competence had already been taken in
London and that in Shimonoseki, Iceland’ s status as an observer was confirmed. It again asked for confirmation
of its point of order, i.e. that Iceland's status remains the same since there is no substantial change in its new
instrument of adherence. The Chair indicated that he would not rule on Australia’s point of order, and repeated
his earlier ruling, i.e. that he would follow the London procedure. Norway recalled that the Chair had made his
ruling, restated it, and indicated that he would proceed unless his ruling was challenged. As no such challenge
had been forthcoming, Norway considered that the Chair should proceed. Mexico indicated that there had been
no ruling on its earlier point of order. The Chair believed that no ruling was necessary in this case since, as
suggested by Mexico, he intended to treat the issues of competency and adherence separately. In response to a
request by the Chair to comment on how it viewed the latest instrument of adherence from Iceland, the USA, as
Depository, reiterated its earlier remarks that it had circulated the instrument of adherence without expressing an
opinion. Finally, while indicating that it would welcome Iceland as a member without its reservation, Brazil
challenged the Chair’s ruling because in its view there was nothing new in the substance of the adherence and it
considered that the issue of competency had already been decided. Iceland wished to correct the Chair's
description of the London procedure. It considered that the London procedure did not necessarily start with
voting on the competence issue, since at that meeting, Iceland was treated as a member until a Contracting
Government moved to have it treated otherwise. Iceland considered the same applied to this meeting. It noted
that the Chair had been treating Iceland as a new member, that it was listed as a member government and that it
had paid its financia contribution as requested.

The challenge to the Chair’s ruling was then put to a vote. There were 21 votes in support of the challenge and
16 against. The Chair’s ruling was therefore defeated. Antigua and Barbuda explained that it had supported the
challenge to the Chair’s ruling because the latest instrument of adherence from Iceland has nothing to do with
what happened in London and thus the procedure followed in London did not apply. It considered that the
Commission should have immediately addressed whether it has competence to decide on Iceland’ s membership.
Dominica had supported the challenge for the same reason.

The UK suggested that the consequence of the defeat of the Chair’'s ruling was that the Commission should
follow the procedure used in Shimonoseki and made a formal proposal to this effect. The Chair proposed to put
thisto avote immediately. Norway challenged the ruling of putting the UK’ s proposal to a vote immediately on
the grounds that the Commission did not have the competence to make a decision on such a matter. Norway's
challenge to the Chair’s ruling was defeated when put to a vote, there being 18 votes in support of the challenge
and 18 against®.

The Chair then ruled as he had in Shimonoseki, i.e. that since Iceland’s new instrument of adherence contained
the same reservation, but with an additional declaration: (1) the position remains governed by the decisions at
IWC/53 and IWC/54 (IWC has competence to determine the legal status of Iceland’s reservation; the

2 According to the Commission’s Rules of Debate C.1, ‘a Commissioner may appeal against any ruling of the Chair. The appeal shall be
immediately put to avote and the Chair’s ruling shall stand unless a majority of Commissioners present and voting otherwise decide’.
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Commission does not accept Iceland’s reservation; and Iceland is invited to assist as an observer); and (2) as
Chair he felt bound by these decisions unless and until the Commission decides otherwise.

Antigua and Barbuda challenged this ruling. It did not believe that the Commission should be voting on a
procedure used at the last meeting, but rather on the competence of the Commission to decide on Iceland’'s
membership. However, the Chair indicated that the competency issue had already been voted on and the issue
now was his ruling that the procedure used in Shimonoseki should again be followed. Norway did not agree that
there had been a vote on competence, only on procedures. Dominica considered the Chair’s ruling to be illegal.
Given the Chair’s ruling, the UK considered that it was implicit in any votes taken in respect to it, that Iceland
should have no vote since the Chair’s ruling stands until it is defeated. It asked for clarification on this matter.
The Chair agreed with the UK’s view and asked the Secretary to proceed with a vote on Antigua and Barbuda's
challenge to his ruling. He indicated that Iceland would not be called on to vote in accordance with the
procedure followed in Shimonoseki.

On a point of order, Antigua and Barbuda questioned why, when the meeting had not yet accepted the
Shimonoseki decision, Iceland would not be allowed to vote. Sweden strongly took the view that until the IWC
had made a definitive decision, Iceland, by virtue of its new instrument of adherence is entitled to participate in
the vote. Antigua and Barbuda believed that before voting on the challenge to the Chair’ s ruling there must first
be a vote on whether Iceland would be able to participate in that vote. Acknowledging that Iceland had been
allowed to participate in the voting so far, the Chair considered that it might therefore be fair to allow them to
participate in this vote as well. Australia commented that the Chair had made a ruling that Iceland is an observer
in view of past decisions, that this ruling had been challenged, that therefore Iceland should not be alowed to
participate in the vote on the challenge and that the Commission should proceed immediately to a vote. Iceland
questioned whether Australia was challenging the Chair’s ruling that Iceland would have the right to vote, in
which case there would need to be a vote on that. Ireland noted that the Chair had made a ruling that the previous
decision regarding Iceland stands and that since this ruling had been challenged it should go to a vote. The
meeting was adjourned for lunch.

On returning to the meeting, the Chair summarised the status of discussions prior to the break, i.e. that he had
ruled along the lines he had in Shimonoseki, that this ruling had been challenged and that it should therefore be
put to avote. He noted, however, that different views had been expressed on whether |celand should be allowed
to participate in such a vote and that a decision on this needed to be taken. Noting that having listened to the
different views expressed, he ruled that |celand should be allowed to participate in the vote. Mexico challenged
thisruling. Iceland, Norway and Sweden again raised the issue of competency. Sweden re-iterated its view that
Iceland is a fully-fledged IWC member with all voting rights. It considered that the issue of competency should
be dealt with first. In response, the Chair indicated that he had already tried to do this with his first ruling, which
was defeated. Ireland understood that the meeting had earlier addressed the question of how to proceed, and that
the Chair had ruled that the decisions taken at IWC/53 and 54 would be upheld. Ireland considered that the issue
of competency had been dealt with at that time, and that the Chair had now made another ruling that should be
put to a vote. Denmark agreed with the Chair that the first vote was to follow the same procedure used at
IWC/53 in London, i.e. to vote first on competence and then, depending on the outcome, perhaps proceed to a
vote on substance. Denmark noted with regret that this ruling had been defeated. 1t further noted the subsequent
rulings and challenges and believed that the best course of action was for governments to be co-operative and to
proceed with a series of votes that would lead the meeting out of the problem. The Republic of Guinea
questioned whether, if the meeting votes on the right of Iceland to participate in the voting, what would happen
to the votes taken previously. The Chair indicated that these votes would stand.

Mexico’'s challenge to the Chair’ s ruling that 1celand be allowed to vote was defeated when finally put to avote,
there being 18 votes in support of the challenge and 18 against. Sweden explained that it had abstained since in
its view, Iceland has the right to vote until the Commission decides otherwise.

The Chair then asked the Secretary to proceed with the vote on the challenge made by Antigua and Barbuda to
his ruling that the decisions a IWC/53 and 54 be upheld. On a point of clarification, Iceland pointed out that
this vote involved the issue of competence and that anyone supporting the Chair’s ruling also supported the view
that the Commission has the competence to decide the issue of Iceland’s membership. Antigua and Barbuda
supported this view. On being put to a vote, the challenge to the Chair’s ruling was upheld, there being 19 votes
in support and 18 against. Sweden, who voted in support of the challenge to the Chair’s ruling, noted that there
had been a number of procedural votes and explained that throughout it had voted according to its legal analysis
of the situation. It made a formal declaration regarding Iceland’'s reservation that included the view that the
reservation raised serious doubts as to Iceland’s commitment to the object and purpose of the Convention. It
would therefore consider seriously making a formal objection regarding Iceland’s reservation to Schedule

paragraph 10(e).
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In view of the outcome of the vote, Ireland noted that the Commission had voted to accept Iceland as a member
with its reservation. It indicated that it would submit a formal objection on a bilateral basis. It welcomed
Iceland as a member and recommended that the meeting proceed to the rest of its business. Brazil regretted the
outcome and severa points in the procedures followed. It accepted that there was no other possibility but to
proceed via a series of votes, but it considered it incorrect to alow Iceland to vote in a vote that was basically
upholding previous decisions. As such, it considered that the outcome of the vote had been seriously
undermined since Iceland was voting in its own interest. Norway considered this normal. Mexico associated
itself with the views of Brazil. It also challenged the right of Iceland to vote on the Chair's ruling and
considered it illegal. However, Mexico noted that a decision had been taken on thisissue and that it would abide
by it. It wished to put on the record Mexico’ s abjection to Iceland’ s reservation.

Australia also registered its objection to Iceland’ s reservation and to Iceland being allowed to vote on the matter.
Monaco indicated that it had voted consistently against Iceland adhering with its reservation and noted that it
would object formally on abilateral basis. However, it indicated that it would abide by the collective decision of
the Commission and welcomed Iceland as a member. New Zealand regretted the decision that had just been
made and considered that this had opened up a procedure that would enable countries once bound by atreaty to
leave the organisation then to return making reservations to whatever they find objectionable. The implications
not only for the integrity of the International Convention for the Regulation of Whaling, but for al multilateral
environmental agreements was of grave concern to New Zealand. It associated itself with the views of Brazil,
Mexico, Australia and others and would take appropriate steps to register its objection to the procedures taken.
It wished to place on record its concern and objection to the fact that Iceland was allowed to vote on these
particular issues at this meeting, while recognising that a decision was made to the contrary. Italy objected
strongly to the adherence of Iceland with a reservation and to Iceland being alowed to participate in a vote
involving itself. The UK indicated that it would be bound by the decision but considered it unfortunate that
Iceland had been allowed to vote. It noted that it would object formally to Iceland’s reservation. Recognising
the decision by the Commission and Iceland as a member, the UK hoped to work constructively with Iceland.
The Netherlands welcomed | celand with whom it hoped to work co-operatively. It noted however that it would
object formally to Iceland's reservation, and associated itself with the views of New Zealand concerning the
implications for multilateral agreements. Because of this, the Netherlands proposed that a legal committee
should look into this matter for future reference. France indicated that it would object formally to Iceland's
reservation. The USA noted that its difficulty was not with Iceland but with its reservation and the precedent it
sets. However, now that the Commission had taken this decision, it expected that Iceland would be a
constructive participant in IWC discussions. The USA looked forward to working with Iceland in a positive
manner, particularly on the Revised Management Scheme. It hoped that Iceland would not authorise whaling
unless and until the IWC lifts the moratorium on commercial whaling.

Dominica welcomed Iceland back to the IWC and congratulated the Commission in reversing some decisions it
had taken at IWC/53 and 54 that in itsview wereillegal. It again stressed that in its view, the Commission never
had the competency to decide on the status of Iceland’'s membership. St. Lucia associated itself with these
remarks. Norway commented that since IWC/53, the Commission had been faced with an unusually destructive
and embarrassing situation, threatening to make IWC even more dysfunctional than before. It was therefore
happy to be able to congratulate the Commission for extricating itself from this situation and looked forward to
the Commission being able to conduct its business in a normal and orderly way. Japan expressed similar
sentiments. Denmark welcomed Iceland as a member and indicated it would not object to its reservation.
Antigua and Barbuda thanked countries for supporting its challenge to the Chair’s ruling and noted that the
organisation had reverted to the rule of international law. China noted that it had always supported Iceland as a
full member with its reservation. Morocco protested against the way the whole Iceland issue had been handled
from the start and remarked that the Commission needed to change the way such matters are handled.

While Iceland acknowledged the sovereign right of countries to object to its reservation on a unilateral basis, it
urged countries not to do so since it did not consider the reservation to be against the object and purpose of the
Convention.
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2. ADOPTION OF THE AGENDA

The Chair noted that in addition to addressing the Schedule amendment proposed by the USA and Russian
Federation regarding the aboriginal subsistence hunt of bowhead whales from the Bering-Chukchi-Beaufort Seas
stock, he had also agreed to the request from Japan to include on the agenda an item related to Japanese coastal
whaling.

Mexico indicated that it had agreed to the Specia Meeting to resolve the issue of catch limits for the
USA/Russian Federation aboriginal subsistence hunt, an item outstanding from IWC/54. It was surprised that
the Chair had agreed to the request of Japan and could not agree to the inclusion of an item on Japanese coastal
whaling on the agenda. It therefore reserved its right not to be bound or to recognise any decisions taken by the
Commission on thisissue.

Referring to a motion it had submitted (IWC/SPEC.02/5) proposing that agenda items 3 (aborigina subsistence
catch limits) and 4 (interim allocation for Japanese coastal whaling) be amalgamated, Norway informed the
meeting that after consultations with the Chair and severa delegations it had decided to withdraw it in a spirit of
constructive co-operation.

The Netherlands indicated that under item 5 (other matters) it wished to introduce a proposal on future work on
how the Commission might deal with legal issues.

There being no further comments, the agenda was adopted (Annex B).
3. ABORIGINAL SUBSISTENCE WHALING CATCH LIMITS

3.1 Proposed Schedule amendment
Prior to addressing the proposed Schedule amendment the USA and the Russian Federation made the following
introductory statements:

USA

‘The United States and the Russian Federation would like to sincerely thank all IWC member countries, the
Chairman of the Commission, and the IWC Secretariat for making possible this Special Meeting of the IWC
to consider the joint United StatesRussian request for an aboriginal subsistence quota for bowhead whales
for Alaskan Eskimos and Chukotkan Natives.

We believe that the critical, documented subsistence needs of the native groups in our countries to hunt
bowhead whales are a compelling reason to revisit the bowhead whale quota issue. The subsistence and
cultural survival of these groups depend on the continued ability to hunt bowhead whales. Alaskan Eskimos
and Chukotkan Natives have hunted the bowhead whale for thousands of years, and even today a major
portion of their protein needs are met by whale meat. Whaling underlies the total way of life in these
communities, and the survival of their culture depends on the continuation of this activity.

On behalf of our people we were extremely disappointed at the outcome of the deliberations on the bowhead
quota issue at the 54™ Annual Meeting. Following that outcome, we have worked with many IWC member
nations and believe that this meeting will provide an opportunity for the Commission to adopt by consensus a
bowhead whal e quota for these native people.

Despite consensus views of the Scientific Committee that the bowhead stock has grown significantly since
the last century, is still increasing and an annual catch limit of up to 102 is sustainable, questions have been
raised about bowhead science. The United States would like to reaffirm its long-standing commitment to
abide by the advice of the Scientific Committee and particularly the results of the new assessment planned for
2004. The proposed amendment, especially 3iii, reflects the US commitment to abide by the Commission’s
annua review of the provision in light of the Scientific Committee's advice, and to modify the hunt
accordingly. The United States understands that this pledge to respect the advice of the Scientific Committee
eases concerns expressed at the 54" Annual Meeting. The United States and Russia greatly appreciate the
opportunity to work with IWC members to resolve their concerns, and therefore urges the Commission to
adopt by consensus the proposed Schedule amendment.’

Russian Federation

‘We have spent a lot of time (before lunch) discussing details of procedure. | am not going to spend more
time discussing the needs of native peoples of Chukotka. The USA has explained this problem fully.

The Russian delegation wishes to inform you about the visit of a Japanese delegation to Chukotka in
September 2002 and to thank the Japanese government for making this visit possible.
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The delegation saw for themselves that there are no fruit growing in the north of my country and that the
whaling season is going to start in the Spring so the peoples of Chukotka cannot wait for the Berlin session
which will take place in June 2003.

As a result of this visit we have reached a shared understanding with Japan in regard to joint scientific
research and technical assistance from Japan to the whalers of Chukotka which will be used to make
bowhead harvesting even more successful. | would like to thank the Japanese government for that.

Since the Shimonoseki meeting, we have had many bilateral and multilateral consultations which resulted in
understanding that the issue of aboriginal whaling in general and the issue of bowhead whaling in particular
which we are discussing today must be solved on the basis of consensus.

In order to save time the Russian delegation requests that this meeting should not discuss the USA-Russian
proposal but accept it on the basis of consensus, and that distinguished members of delegations take the floor
only if they do not agree to the possibility of a consensus on the question of whether people should eat or
starve.’

The USA and Russian Federation then proposed the following Schedule amendment:
Replace paragraph 13(b)(1) of the Schedule with the following:

“(1) The taking of bowhead whales from the Bering-Chukchi-Beaufort Seas stock by aborigines is
permitted, but only when the meat and products of such whales are to be used exclusively for local
consumption by the aborigines and further provided that:

(i)  For the years 2003, 2004, 2005, 2006, and 2007, the number of bowhead whales landed shall
not exceed 280. For each of these years the number of bowhead whales struck shall not
exceed 67, except that any unused portion of a strike quota from any year (including 15
unused strikes from the 1998-2002 quota) shall be carried forward and added to the strike
quotas of any subsequent years, provided that no more than 15 strikes shall be added to the
strike quota for any one year.

(ii) Itisforbidden to strike, take or kill calves or any bowhead whale accompanied by a calf.

(iif)  This provision shall be reviewed annually by the Commission in light of the advice of the
Scientific Committee.”

3.2 Commission discussions and action arising
Denmark fully supported adoption of the proposed Schedule amendment by consensus.

Japan noted that its policy is to support aborigina subsistence whaling in principle, but explained that at
IWC/54, it had opposed renewal of the bowhead quota in view of concerns over the status of the stock and
possible problems with a 5-year block quota. While the current proposal was aso for a 5-year block quota,
Japan recognised the commitment of the USA to review the provision on an annual basis and to abide by the
advice of the Scientific Committee and particularly the results of the new stock assessment planned for 2004.
While Japan appreciated the USA statement to a certain extent, it considered that the statement did not respond
to the questions it raised in Shimonoseki. Japan would not block consensus on the proposed amendment, but
would not be able to join it. It hoped that this issue would be discussed fully by the Scientific Committee next
year.

Antigua and Barbuda indicated that during IWC/54, it had hoped that an amendment could have been made to
the USA/Russian Federation proposal to address the concerns it had expressed over the status of the bowhead
stock. It hoped that a workable compromise could be reached at this meeting. While it commended the efforts
and statements of the USA and the Russian Federation, it wished to see some of the sentiments reflected in the
Schedule amendment. Dominica and St. Lucia supported this view.

Norway recaled that it had voted in favour of an identical proposed Schedule amendment at Shimonoseki. It
further recalled that the Convention does not recognise the concept of aboriginal subsistence whaling and
considers that the Commission’s practice of distinguishing between commercial and subsistence whaling is
artificial, illogical and morally wrong. It fully supports whaling when done in a sustainable way. While Norway
reiterated its earlier comments regarding calling the Special Meeting to overturn decisions reached in
Shimonoseki, it appreciated the needs of the native peoples of the USA and the Russian Federation. It indicated
that it would support the consensus adoption of the proposed Schedule amendment, but reserved the right to
come back to the meeting with compromise proposals, as appropriate, if consensus was not reached.

The Republic of Guinea requested all delegations present to take advantage of the goodwill being expressed to
try to find aglobal solution for al those affected by the moratorium.
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The Republic of Palau reported that at IWC/54 it had supported fair and equal treatment of the joint
USA/Russian Federation proposal and the Japanese request regarding community-based whaling. It still held
this position and felt that this meeting was a good time to revisit these issues and hopefully to deal favourable
with them both.

Responding to the comments of Antigua and Barbuda and others, the USA emphasised its commitment to
science as expressed in the second, third and fourth sentences of the last paragraph of its statement (see above).
It noted that at as requested at IWC/54, the affected parties had worked with Japan and had kept other members
informed. Noting also that the parties had been asked to subscribe to the precautionary approach, the USA
pointed out that even though the Scientific Committee had indicated that an annual take of 102 whales would be
sustainable, the USA and the Russian Federation were only requesting an annual take of 56 whales. The USA
urged the Commission to give due consideration to both its statement and that of the Russian Federation.

Following a proposal by Antigua and Barbuda to add an additional sub-paragraph to reflect a commitment to
scientific advice, the following Schedule amendment was adopted by consensus:

Replace paragraph 13(b)(1) of the Schedule with the following:

“(1) The taking of bowhead whales from the Bering-Chukchi-Beaufort Seas stock by aborigines is
permitted, but only when the meat and products of such whales are to be used exclusively for loca
consumption by the aborigines and further provided that:

(i)  For the years 2003, 2004, 2005, 2006, and 2007, the number of bowhead whales landed
shall not exceed 280. For each of these years the number of bowhead whales struck shall
not exceed 67, except that any unused portion of a strike quota from any year (including 15
unused strikes from the 1998-2002 quota) shall be carried forward and added to the strike
quotas of any subsequent years, provided that no more than 15 strikes shall be added to the
strike quota for any one year.

(ii) Itisforbidden to strike, take or kill calves or any bowhead whale accompanied by a calf.

(iii)  This provision shal be reviewed annually by the Commission in light of the advice of the
Scientific Committee.

(iv) The findings and recommendations of the Scientific Committee’s in-depth assessment for
2004 shall be binding on the parties involved and they shall modify the hunt accordingly.”

The Chair noted that there may be a need to clarify the wording of sub-paragraph (iv) and that this could perhaps
be done at the next Annual Meeting.

4. INTERIM RELIEF ALLOCATION FOR JAPANESE COASTAL WHALING

4.1 Draft Resolution proposed by Japan

Japan recalled that although IWC had specifically recognised the socio-economic and cultural needs of the four
community-based whaling communities in Japan and had resolved to work expeditiously to alleviate the distress
to these communities resulting from the cessation of minke whaling, its request for an interim relief allocation of
50 minke whales to alleviate this distress had been denied for the last 15 years.

Initslatest draft Resolution, Japan was asking the Commission to:

e Reaffirm its commitment to work expeditiously to aleviate the distress caused by the cessation of minke
whaling to the communities of Taiji, Wada, Ayukawa and Abashiri and to agree that the most effect way of
doing this would be to establish as soon as possible an appropriate catch quota for minke whales consistent
with paragraph 10(e) of the Schedule;

e  Welcome the Japanese government’s effort to prepare an Action Plan that will stipulate terms and conditions
for the catch and distribution of the products;

e Decide that the establishment of an appropriate catch quota for minke whales for the four community-based
whaling communities should be based on scientific advice of the Scientific Committee that such quota is
sustainable; and

e  Further decide that an appropriate amendment to the Schedule and an Action Plan to establish an appropriate
catch quota of minke whales exclusively for the communities of Taiji, Wada, Ayukawa and Abashiri be
considered at the 55" Annual Meeting of the IWC.

Japan considered that it had made a big effort to break the impasse on this issue and noting the delicate balance
within which the work had been done, requested that its Resolution be adopted by consensus.

It noted for the record that its position regarding the commercia whaling moratorium remains unchanged.
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4.2 Commission discussions and action arising

Norway, Denmark, the Republic of Guinea, the USA, the Russian Federation, Antigua and Barbuda, the
Republic of Palau, Morocco, Benin, Iceland, Solomon Islands, St. Kitts and Nevis, St. Luciaand Chinaall spoke
in support of the Resolution. The USA indicated that it could support the Resolution since it addresses its two
major concerns, i.e. that Japan must satisfy the provisions of paragraph 10(e) and that the Scientific Committee
must advise the Commission that the catch from this stock of minke whalesis sustainable. The USA considered
that Japan’s draft Resolution showed a marked change and a positive movement towards presenting a proposal
acceptable to a broad range of the Commission. The USA understood that issues remained to be resolved, but
that these could be addressed at IWC/55. It noted that its final position would depend on the adequacy of
Japan’s Action Plan and proposed Schedule amendment.

Mexico, Germany, the UK, Austria, Australia, New Zealand, Brazil, Italy, Sweden and Switzerland could not
support the draft Resolution. Mexico had three major objections: (1) that the proposal was not consistent with
paragraph 10(e); (2) that it establishes, de facto, a new category of whaling; and (3) it prejudges the agenda and
decisions at IWC/55. It therefore asked Japan to withdraw the Resolution and to resubmit it in Berlin. Other
countries made similar remarks. The UK added that Japan had already taken steps to alleviate the suffering of
the community-based whaling communities by allocating a special permit catch of 50 minke whales as part of
JARPN II. In its view, the only quota consistent with paragraph 10(e) of the Schedule is zero. New Zealand
considered that the Resolution had defects that, in its view, could not be remedied. It noted that the Resolution:
(1) asks the Commission to welcome Japan’s efforts to prepare an Action Plan, athough two previous Action
Plans had been rejected principally because they failed to address the commercial aspects of the proposed hunt,
and (2) did not indicate how any new Action Plan would rectify this defect. New Zealand considered that
despite the considerable uncertainty in the document, the Commission was being asked to make a formal
decision that it will consider an appropriate amendment to the Schedule. It considered this language as close to
being directory as is possible. Its view was that any proposa should be considered on the basis of its merits
when presented and not before. Switzerland could not support the establishment of a new whaling category, but
could consider a quota if allocated under an aboriginal subsistence whaling regime.

Ireland was concerned that the overall message of the draft Resolution might create expectations that could not
be met. For example, it noted that it would not be possible for Ireland to agree to change paragraph 10(€) before
a satisfactory RMS has been adopted. Subject to this understanding, Ireland was willing to consider any
proposals Japan may put forward at the next Annual Meeting, and it would not block any consensus that might
emerge.

Monaco expressed concern regarding the creation of a new category of whaling and requested clarification on
the basis on which any quotawould be calculated. In thisregard it considered that takes of minke whales under
scientific permit must be included. While it recognised that consensus was unlikely to be achieved, Monaco
noted that several countries had expressed appreciation of the situation of the four coastal communities and
proposed amendments that might address some of the concerns raised (e.g. in relation to the directory tone of the
Resolution and to clarify the basis for establishing a quota). Despite these proposed amendments, a number of
governments still considered that the fundamental flaws in the Resolution remained.

Antigua and Barbuda considered that after having worked at this meeting to resolve two critical issues (Iceland’s
membership and the bowhead quota), it was remiss of the Commission not to deal fairly with Japan’'s
Resolution. It noted that the Commission has agreed to move speedily to address the problems of the coastal
communities in Japan dependent on whales and believed that double standards were again being employed. The
Solomon Islands made a similar remark.

Japan recalled that at IWC/54 it had asked for further deliberations on thisissue at the next Commission meeting
— hence the draft Resolution submitted. It noted that it is willing to accept advice from the Scientific Committee
and that it does not intend to create a new whaling category — its intentions could be better explained in an
Action Plan. Japan requested that itsinitial proposal be put to avote.

On being put to a vote, there were 16 votes in favour, 19 against and 2 abstentions. The Resolution was
therefore not adopted. Japan thanked those countries that gave their support.

5. OTHER MATTERS

5.1 Addressing legal matters

Noting that legal issues regarding both procedures and matters of substance were being raised during plenary
meetings of the Commission, and considering the difficulty of addressing legal questions in such large meetings,
the Netherlands proposed that a process be developed to better address legal matters when raised at future
meetings. It suggested that the Advisory Committee could consider how this might be done, for example by

C:\Chairmans Report\CHREPSPEC.MEETING.02 10 16/05/03



forming an ad hoc group of 5-7 members reflecting the different views within the IWC. Such a group could be
asked to prepare a proposal for a process on how to deal with legal questions raised in future and to define this
processin away that could be acceptable for the IWC in general.

Mexico supported the proposal and believed that the meeting should explore it further.

Norway was uncertain as to whether the Netherland’s proposal was a constructive approach, considering it
perhaps preferable to let the force of deliberations run their natural course without having any prescriptive rules
about a process to be followed. It was unsure as to the role of the Advisory Committee in any such activity but
reserved itsfinal opinion until it had seen the proposal in writing.

While appreciating the motive for the Netherland's proposal, the UK shared some of Norway’s concerns,
particularly regarding a possible role for the Advisory Committee. The UK aso considered that it would be
difficult in practice to determine an exact split between what is alegal question and what is a question of policy
and that development of an adequate process would be difficult. It believed that some of the Commission’s
difficulties over the last year or two were the result of certain ambiguities in the Rules of Procedure, and that in
the first instance these should be reviewed critically prior to deciding whether anything more needed to be done.

Antigua and Barbuda welcomed the suggestion from the Netherlands, but in view of the importance of the issue
wished to see the proposal in writing. Like Norway and the UK, it did not believe that the Advisory Committee
was the appropriate body to advise the Commission on this matter. Recalling an intervention it made earlier in
the meeting, Antigua and Barbuda proposed that a neutral legal entity should advise the Commission and wished
for this to be considered within the context of the Netherland’ s proposal.

New Zealand noted the difficult debate regarding the adherence of 1celand with areservation to paragraph 10(€),
a debate that had had substantial legal overtones. It believed that some guidance, advice or assistance on those
issues before they had been embarked upon might have been of some assistance to members of the Commission.
New Zealand considered that all the Netherlands had proposed was to give some structure to those concerns and
that the suggested role of the Advisory Committee was only to formulate a proposal for consideration by the
Commission and not to make any final decisions. It reported that a number of other multilateral agreements
establish legal committees on occasion, typically to look at specific legal issues as they arise, but that these
committees offer advice rather than pre-empt the plenary body itself. In relation to IWC, New Zealand
considered that an internal legal committee of this type might provide two streams of advice — a majority and a
minority opinion, but that lawyers are familiar in dealing with such a situation. New Zealand noted the widely
held view of many members that the Commission is the master of its own legal procedures and it is the master of
its own legal interpretation. With thisin mind, it believed the Netherland’ s proposal would ensure that the legal
matters would be kept internal but that a process would be available for advising the Commission on what it
might do. New Zealand viewed the proposal as a confidence-building measure to move the Commission toward
a better way of dealing with complex issues that have legal overtones. It noted the point made by the UK that it
will often be difficult to distinguish between legal and political issues, but had some confidence that advice
could still be offered to the Commission who could select those aspects of the advice that it considers most
useful for its purpose and make its decision accordingly.

Monaco considered that any suggestion that would help the Commission to better deal with procedura or legal
issues must be viewed as constructive and welcomed the spirit of the Netherland’s proposal pending further
clarification.

After listening to the views expressed, the Chair believed that the Netherland’' s proposal would need to be seen
in written form before any agreements could be reached. He therefore asked the Netherland' s to further develop
itsideas in consultation with interested parties.

Like other speakers, Iceland indicated that it reserved judgement on this matter but that it would be interested to
see how it developed. It expressed the wish to be among those countries consulted by the Netherlands.

Denmark considered that what is needed is some kind of description of the type of potential legal problems the
Commission may face and how they conflict or are in harmony with international law and international tradition.
It did not believe that the Commission should ask external lawyers for solutions or proposals on how it should
make a decision that, in Denmark’s view is up to the Commission. However, it considered the Netherland's
proposal to be an interesting and it found the Chair’s proposal on how to proceed acceptable.

The Netherlands welcomed the constructive remarks made and agreed to work with interested parties to develop
awritten proposal for review by the Commission.
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5.2 Workshop on cetacean-fisheriesinteraction

Referring to the Scientific Committee’s Modelling Workshop on Cetacean-Fishery Interactions held in La Jolla
in June, Monaco expressed interest in learning of the outcome of the workshop and requested the Secretariat to
complete the report and to distribute its conclusions to Contracting Governments. The Secretariat noted that the
workshop report was being finalised by correspondence, but that a summary of the outcome could be made
available.

5.3 Report to CITESon progresswith theRMS

Following a question from Norway regarding reporting on progress with the RM S to the November 2002 CITES
Conference of Parties, the meeting agreed that a report would be prepared by the Chair and Vice-Chair and
circulated to Contracting Governments for information prior to the CITES meeting.

5.4 Closure of the meeting
The Chair closed the Special Meeting at 20.00.
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